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A BACKGROUND 


The poetic birth of translation studies 


It is curious that, from its birth onwards, the (inter)discipline 
of translation studies has centered on literary translation. Even its 
birth certificate, “The Name and Nature of Translation Studies”, 
was signed by a poet: James S. Holmes. Holmes was a proficient 
translator of Dutch and Belgian literature into English, a poetry 
editor and an associate professor in the Literary Science faculty at 
the Universiteit van Amsterdam. “The Name and Nature of 
Translation Studies” is an expanded version of a paper he 
presented in the Third International Congress of Applied 
Linguistics, held in Copenhagen in 1972 and was first published in 
the same year in the “Amsterdam publications and prepublications 
in translation series” of the Department of General Literary Studies 
at the University of Amsterdam; its 1975 revised version is 
considered the founding text of translation studies. 

“The Name and Nature of Translation Studies” does 
exactly what the title promises: it provides a successful name for 
the nascent discipline and a comprehensive description of its 
scope. “It would seem to me clear that in regard to the complex 
of problems clustered round the phenomenon of translating and 
translations”, Holmes argues, there is a “new sense of a shared 
interest in a common set of problems, approaches, and objectives 
on the part of a new grouping of reasearchers”, leading to “a new | 
disciplinary utopia” (Holmes 1988:67), which results from a 
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perceived need for new paradigms and models to approach an 
existing problem. 

Addressing a first impediment to the development of this 
disciplinary utopia, i.e. a generally accepted name, Holmes decides 
that the designation ‘translation studies’ would seem to be “the 
most appropriate of all those available in English" and that “its 
adoption as the standard term for the discipline as a whole would 
remove a fair amount of confusion and misunderstanding" 
(Holmes 1988:70). Tackling a second impediment, namely the 
lack of general consensus on the scope and structure of the 
discipline, Holmes delineates translation studies as an empirical 
discipline and defines its two main objectives: to describe the 
phenomena of translating and translation(s) as they manifest 
themselves in the world of our experience, and to establish 
general principles by means of which these phenomena can be 
explained and predicted. (Holmes 1988:71). | 

Consequently two branches of pure translation studies are - 
proposed, descriptive translation studies and theoretical translation 
studies. In the remainder of his paper, Holmes provides a 
framework for translation studies that remains fundamental to this 
day. As subsequently illustrated by Gideon Toury, who used it to 
account for his own research as Descriptive Translation (Toury 
1995:10), the Holmes/Toury map features in Jeremy Munday's 
popular Zntroducting Translation Studies (2001/2008) and forms 
the basis for many subsequent positions, discussions and 
revisions (see Hatim & Munday 2004, Pym 1998, Snell-Hornby 
2006, van Doorslaer 2007) . 

Thus, under descriptive translation studies as the branch of 
the discipline which maintains the closest contact with the 
empirical phenomena, Holmes distinguishes three major kinds of 
research based on their focus, as product-oriented, function- 
oriented, and process-oriented: product-oriented DTS is that area 
of research which describes existing translations; function- 
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oriented DTS is interested in the description of the function of 
translations in the recipient socio-cultural situation; and process- 
oriented DTS is concerned with the process or act of translation 
itself (Holmes 1988:72). 

The other main branch of pure translation studies, theore- 
tical translation studies, is described by Holmes as interested in 
using the results of descriptive translation studies, in combination 
with the information available from related fields and disciplines, 
“to evolve principles, theories, and models which will serve to 
explain and predict what translating and translations are and will 
be” (Holmes 1988:73). The author distinguishes here between a 
general translation theory, which would ideally be a “full, 
inclusive theory accommodating so many elements that it can 
‘serve to explain and predict all phenomena falling within the 
terrain of translating and translation, to the exclusion of all 
phenomena falling outside it” (Holmes 1988:73) and which is yet 
to be developed, and partial translation theories, which he groups 
together into six main kinds: medium-restricted translation 
(including theories of translation performed by humans, com- 
puters and by the two in conjunction); area-restricted theories (as 
to the language or the culture involved); rank-restricted theories 
(concerned with lower linguistic ranks or levels of texts or 
discourses); text-type (or discourse-type) restricted theories 
(dealing with the translation of specific types or genres of lingual 
messages); time-restricted theories (on the translation of 
contemporary texts or on the translation of texts from an older 
period); problem-restricted theories (confined to one or more 
specific problems), with the observation that such theories can all 
be restricted in more than one way. 

Holmes then turns to the applied branch of translation 
studies. The first application that extends beyond the limits of the 
discipline is that of teaching, which in its turn is of two types: 
foreign language teaching and translator training. The second 
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application has to do with translation aids, such as lexicographical 
and terminological aids, and grammars; a third is translation 
policy, with scholars providing advice in defining the place and 
role of translators, translating, and translations in society at large; 
and a fourth, quite different application is translation criticism. 

In Holmes’ comprehensive mapping of the discipline, each 
translation scholar should be able to find a fixed place. That is at 
once a feature accounting for its success and a reason for 
criticism. The proposed description of an emerging discipline 
turned over time into a charter prescribing its development. 
Criticism could also be made of it on account of the binary, 
hierarchical opposition implied in the distinction between pure 
and applied, especially visible in Toury’s tree (illustration) 
thereof(,) as if the applied side of translation studies could do 
without a theory and/or description of translation phenomena, 
and the latter could dispense of any application. In retrospective 
judgement, Holmes’ cartography of translation studies gives an 
impression of structuralist fixity. Yet the author himself observes, 
unlike some subsequent scholars, that in reality “the relation is a 
dialectical one, with each of the three branches supplying 
materials for the other two, and making use of the findings which 
they in turn provide it” (Holmes 1988:78). 

In 1976, James Holmes participated in a ‘who’s who’ 
colloquium held in Leuven that aimed to fathom the theory and 
methodology of translation research; attendees included Belgian, 
Dutch and Israeli scholars who would go on to shape the discipline 
as we know it. The 1978 proceedings of the colloquium were 
edited by James Holmes, André Lefevere, Jose Lambert and 
Raymond van den Broeck and titled, from a literature-centric 
perspective, Literature and Translation: New Perspectives in 
Literary Studies. In its preface, Lefevere explained that the purpose 
of their undertaking was twofold: more generally, “to discuss 
major topics in present-day translation studies in order to arrive at 
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a better understanding of both theoretical criteria for characterizing 
literary translation and useful categories and methods for 
describing literary texts” and specifically “to make an attempt at 
defining the proper place of translation(s) within the whole of 
literary studies today by highlighting the role and function of 
translated texts within the literary continuum” (Lefevere 1978:vii). 

Thus the name of the discipline became established — at 
the expense of its scope. Whereas the conjunction of ‘Literature’ 
and ‘Translation’ as subjects of enquiry seems reasonable, the 
proceedings’ subtitle subordinates the latter to the former. Not 
only is translation studies centered on literary translation, that is a 
text-type restricted investigation according to Holmes! own 
cartography, but the discipline was moreover absorbed into 
literary studies, which falls short of the scope originally proposed 
by Holmes. | 

What is more, it should be noted that all of Holmes' 
scholarly volumes refer to literary translation: The Nature of 
Translation. Essays on the Theory and Practice of Literary 
Translation (L’Aja/Bratislava, 1970), the above mentioned 
Literature and Translation. New Perspectives in Literary Studies 
(Leuven, 1978), Translated!. Papers on Literary Translation and 
Translation Studies (Amsterdam, 1988). It should also be 
mentioned that his seminal paper came out before the longtime 
translator started publishing, initially doubtful of its value, his own 
groundbreaking homoerotic poetry: Nine Hidebound Rimes. 
Poems 1977 (Amsterdam, 1978) The Gay Stud's Guide to 
Amsterdam and Other Sonnets (Amsterdam, 1978; second edition 
1980), Billy and the Banquet (Amsterdam, 1982), Early Verse 
1947-1957 (Amsterdam/New York, 1985). This suggests that the 
name and nature of translation studies were a covert poet's 
thought. Yet there is no overt trace of Holmes’ poetry in the 
discipline’s document of birth. 

What is it then that continuously draws translation studies 
back to its poetic inception? Could it be its very nature of a 
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“disciplinary utopia”, as termed by the poet/scholar himself in an 
earnest phrase that undoes its meaning? The utopia of discipline 
in/of translation studies as proposed by Holmes has proven both 
possible and impossible in his aftermath. We have each found a 
fixed place in Holmes” cartography, whose disciplined 
boundaries overspill with its silenced poetry. 


The reclaimed history of the discipline 


In the history of translation studies — which is to a large 
extent a reclaimed history, as this discipline established in the 
second half of the 20th century sought its roots in texts dating from — 
before its time — much of the theoretical and applied material 
derives from the translation of literature. That would suggest that, 
from the earliest days, literature was a main object of translation 
activity, hence it naturally came to occupy the foreground of 
translation theory, but it could also be due to a selection bias. It is 
true that literary authors have often undertaken the task of 
translation, and translators have ventured on literary pursuits, 
which testifies to the close, communicating relation between - 
literature and translation: those who busy themselves with the 
workings of language are likely to move back and forth from 
translation, as a syntagmatic practice of interlinguistic transfer, to .. 
literature, as a paradigmatic practice of intralinguistic transfor- 
mation. In that sense, one could say that a translator is an awaiting 
author and authors are always already translators. 

A brief look at the texts reclaimed by the history of 
translation illustrates this insistent literary centering of translation 
studies. One example is Lawrence Venuti’s The Translation 
Studies Reader (2000), a volume that aims to be “the definitive 
reader for the study of this dynamic interdisciplinary field” and 
proposes an authoritative selection of texts from the 20th century, 
with a focus on its last three decades. To illustrate the early 
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translation scholarship of the 1900s-1930s, Venuti chooses Walter 
Benjamin’s “The Task of the Translator” (translated by Harry 
Zohn), Ezra Pound’s “Guido's Relations”, Jorge Luis Borges’ 
“The Translators of The Thousand and One Nights” (translated by 
Esther Allen) and Jose Ortega y Gasset’s “The Misery and The 
Splendor of Translation” (translated by Elizabeth Gamble Miller). 

The fact that three out of four texts are translations 
themselves testifies to the international character of the discipline, 
but is also ironic in the sense that translation is called to 
communicate upon itself, yet remains out of focus; the actual 
translation, by Harry Zohn, Esther Allen or Elizabeth Gamble 
Miller, is not the object of enquiry, but a vehicle for communi- 
cating another author/translator’s afterthoughts on their translation, 
which in its turn is an afterproduct (giving an “afterlife” in 
Benjamin’s words) of yet another’s work. 

Moreover, these authors have little in common, except for 
their modernism and their literary authority: Walter Benjamin was 
a German philosopher, literary critic and translator from French; 
Ezra Pound was an influential American poet who lived in London 
and died in Italy; Jose Ortega y Gasset was a popular Spanish 
essayistic philosopher; and the Argentinian Jorge Luis Borges was 
one of the best recognised writers of the 20th century. Importantly, 
none was ‘just’ a translator, but took on translation alongside their 
literary and philosophical career. Their selection also confirms the 
often claimed interdisciplinarity of translation studies — a feature 
which rather characterises the early or late stages of research on a 
subject, when a discipline is first constructed through the 
centripetal movement of interest and ideas, then ultimately 
deconstructed through centrifugal spinoffs. 

In the introduction to the 1900s-1930s section of the reader, 
Venuti mentions that “the main trends in translation theory during 
this period are rooted in German literary and philosophical 
traditions, in Romanticism, hermeneutics, and existential pheno- 
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menology” and goes on to explain that these “assume that lan- 
guage is not so much communicative as constitutive in its 
representation of thought and reality, and so translation is seen as 
an interpretation which necessarily reconstitutes and transforms the 
foreign text” (Venuti 2000:11). Thus the editor does mention, but 
chooses not to go as far back as 19th century sources like Friedrich 
Schleiermacher and Wilhelm von Humboldt, who “treated 
translation as a creative force in which specific translation 
Strategies might serve a variety of cultural and social functions, 
building languages, literatures, and nations” (Venuti 2000:11) and 
which were rethought in the 20th century from a modernist 
vantage point that prizes “experiments with literary form”, where 
“translation is a focus of theoretical speculation and formal 
innovation" (Venuti 2000:11). A narrowing of purpose seems to 
have ocurred from the Romantic multiplicity of cultural and social 
functions of translation to the Modernist experiment, a develop- 
ment in which a key assumption, as Venuti emphasizes, is “the 
autonomy of translation, its status as a text in its own right” 
(Venuti 2000:11). As suggested above, it is exactly the autonomy 
of translation that is ignored in the selection of those founding 
texts, in which the act of translation in its own right is twice pushed 
to the background. 

The Translation Studies Reader continues with an apparent 
diversity of literary-philosophical-linguistic-cultural texts and 
serves well its declared aim to bring together a substantial selection 
from a “varied mass of writing” (Venuti 2000:1) across traditional 
academic disciplines; they are to account for the wide scope of 
translation studies — which, however, is still called by Venuti “an 
emerging discipline” in the year 2000. By canonising a particular 
vein of thought in translation studies, i.e. a literature-centric one, 
Venuti excludes other possible venues and posits translation 
studies as an ever emerging, intersectional field. Yet translation - 
studies are “emerging” only in the sense of shifting perpective. 
That is also because their object, translation as a process, product 
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and practice, is relational and dynamic; it is its nature to change yet 
remain the same. Nevertheless, both Holmes’ and Venuti’s claims 
to define, describe and anthologise are utopian, in the best and 
worst sense of the term; with all their good intentions, perfectly 
arranged systems prove constricting and hinder growth, to the 
point of asphyxiation or revolution. As Venuti himself admits, 
“anthologies are always judged by what they exclude as well as 
include” (Venuti 2000:8), so any such collection should leave 
room for translation to breathe, disciplinarily. 

Actually, the reclaimed history of translation studies goes 
much farther back that the 19th century, to a mythical feat: the first 
preserved translation in the Western tradition, the Septuagint. 
Literally meaning “The Translation of the Seventy”, the Septuagint 
was the earliest extant Greek translation of the Hebrew Old 
Testament. According to Encyclopaedia Britannica, the first five 
books of the Hebrew canon, the Torah, were presumably translated 
in the mid-3rd century BCE, while the other two texts were 
probably translated in the 2nd century BCE. The translation was 
necessary because most Jews were no longer able to read Hebrew, 
and was commonly used in the time of Jesus, hence it is this 
version that is quoted in the New Testament. 

As told in the “Letter of Aristeas to Philocrates”, the 
translation of the Septuagint was mandated by Ptolemy II 
Philadelphus at the request of the librarian of Alexandria and was 
performed by 72 Jewish scholars, six from each of the Twelve 
Tribes of Israel. The scholars are said to have worked 
independently yet to have produced identical translations: “King 
Ptolemy once gathered 72 Elders. He placed them in 72 cham- 
bers, each of them in a separate one, without revealing to them 
why they were summoned. He entered each one's room and said: 
“Write for me the Torah of Moshe, your teacher’. God put it in 
the heart of each one to translate identically as all the others did.” - 
(Babylonian Talmud, Tractate Megillah 9a). 
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Such identical translation is indeed a miraculous product, 
unattainable by any human and/or machine process. The idea that 
separate translators provide identical versions confirms the 
transcendental authority of the source text, the miraculous 
equality of source and target texts, and the immanent authority of 
the latter. As the wisemen/translators are each asked to “write” 
the Torah of Moses, they receive divine inspiration, just like the 
original authors. Thus the word of God is not lost in translation, 
quite the contrary: the source version is just as perfect as the 
target one, both providing equal access to the original Logos. The 
myth of the Septuagint encapsulates a belief in the divine force 
in/of the (Biblical) text and of its translation/rewriting. It also 
suggests that such a force resides in the heart — against the 
prevailing view of translation as a solely mental process. 

The Letter of Aristeas, however, is not real; it is assigned 
by Biblical scholars to Pseudoepigrapha, a falsely attributed 
work. Its alleged text was copied and quoted in several ancient 
sources: a first century Roman-Jewish historian, Josephus, para- 
phrases it in part; an 11th century version is held at the Biblioteca 
Apostolica Vaticana; a Latin translation, circa 1480, is kept at the 
Bavarian State Library. The original text, supposedly written in 
the 2nd century BC by Aristeas, a courtier of pharaoh Ptolemy II 
Philadelphus, and addressed to his brother Philocrates, is absent. 
As the letter makes a case for the superiority of the Greek 
Septuagint over any other version and has been shown to contain 
inconsistencies and anachronisms, it is generally considered a 
fanciful story written subsequently with a purpose. Some scholars 
regarded it as a typical work of Jewish apologetics directed to the 
Greeks, others believed that it was addressed to the Jews (see 
Tcherikover 1958), while some concluded that “the author cannot 
have been the man he represented himself to be but was a Jew who 
wrote a fictitious account in order to enhance the importance of the 
Hebrew Scriptures” (Metzger 2001:15). Notwithstanding the 
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controversy, this letter that tells the mythical story of the 
Septuagint shares in the same mystery as the holy text to which it 
refers: the absence of an original. The Torah, too, was a translation. 

The patron of translators, St. Jerome, doubted the veracity 
of the Septuagint myth, yet used the Greek and the Hebrew 
versions for his own translation of the Bible into Latin. Jerome, 
who was a Roman Catholic priest and theologian, a historian and a 
writer, translated most of the Bible into Latin in the late 4th 
century, offering the canonical text know as the Vulgate. Jerome 
started this enterprise in 382 by correcting the existing Latin 
version of the New Testament, the Vetus Latina. After translating 
portions from the Greek Septuagint which came from Alexandria, 
he turned to translating the Bible from the original Hebrew and 
finished this work by 405. Prior to the Vulgate, all Latin transla- 
tions of the Old Testament were based on Greek, and Jerome’s 
decision to use a Hebrew text apparently went against the advice of 
fellow Christian theologians, including St. Augustine. While some 
modern scholars questioned the thoroughness of Jerome’s 
knowledge of Hebrew, others have demonstrated his working 
knowledge of that language (see, for instance, Graves 2007). 

For the following years, Jerome provided commentaries to 
the Scriptures, oftentimes referring to his own translation ethos. In 
his frequently cited “Letter to Pammachius on the Best Method of ` 
Translating” (395AD), Jerome invokes the authority of classical 
translators in support of his own method: “For I myself not only 
admit but freely proclaim that in translating from the Greek (except 
in the case of the holy scriptures where even the order of the words 
is a mystery) I render sense for sense and not word for word” (St. 
Jerome Letter 57:5). It may seem that mystery has been replaced 
by method: instead of the divine inspiration in the Greek rewriting 
of the Septuagint and the immutable perfection of the Hebrew text, 
there appears a hierarchy of sources and a need to defend one's 
particular translation choices. St. Jerome's opposition of *sense for 
sense" and "word for word" has made a career in translation 
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studies; his parenthesis, though, is usually disregarded, but it 
testifies to the persistent mystery of Logos. In fact, the translator 
accesses the absent original through a confrontation of language 
versions; a critical exeget of the Biblical canon, he finds sense 
beeyond or in-between the two languages, Greek and Hebrew, and 
conveys it into a third idiom, Latin. 

The two examples of religious translation above highlight 
that the art and craft of translation originally developed around 
holy texts, whereby the Logos could be accessed and conveyed 
through, in-between and beyond languages. Whereas the latter 
example might seem to contradict the former, as Jerome’s 
philological efforts to compare the two versions emphasize their 
linguistic dissimilarities, eventually both cases confirm the 
element of mystery and revelation involved in translation. They 
also suggest that, in their many versions lacking an original, the . 
Scriptures provide a fundamental, early case of/for translation. 

There were, it can be speculated, earlier and maybe more 
prevailing needs for translation. Intercultural encounters cannot 
have taken place in the absence thereof. How could goods, people 
and ideas have circulated and interacted without translation? Be it 
for commercial, military or other pursuits, it was necessary to get 
one's meaning across. Both the Latin "translatio" and the Greek 
"metaphrasis" convey etymologically just that: translation is to 
carry across, respectively to speak across. 

The following example is meant to illustrate this circulation 
of people, goods and ideas by means of translation. One of the 
earliest preserved collections of law is the Code of Hammurabi, a 
Babylonian codex of legal principles, laws and punishments from 
about 1754 BC. The code was rediscovered in 1901 and its first 
translation from the Akkadian language was published in 1902 by 
Jean-Vincent Scheil. An almost complete version of the code in 
cuneiform script, carved into a stele, is exhibited in the Louvre 
Museum. As king Hammurabi brought most of Mesopotamia: 
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under his rule through military and diplomatic pursuits, thus 
creating a multi-ethnic empire centered in the city of Babylon, his 
code of law was designed to be understood and obeyed by a multi- 
cultural audience. Therefore the code was clear, practical and 
precise, as well as divinely inspired: claiming to have received the 
Law from the god of justice, Shamash, the kind declares in the 
text’s incipit: “Anu and Bel called by name me, Hammurabi, the 
exalted prince, who feared God, to bring about the rule of 
righteousness in the land” (King 1996). 

Hammurabi’s code was not original — not only in the sense 
that it originated with a god; it was actually a compilation and 
revision of earlier law codes of the Summerians and Akkadians. 
As such, it was an integrative cultural translation at the time — 
and an important case of translation over time, since this is one of 
the oldest and longest deciphered writings in the world. Actually, 
the oldest known surviving law collection is the Mesopotamian 
Code of Ur-Nammu, which was written on tablets, in the 
Sumerian language, circa 2100-2050 BC. The Code of Ur- 
Nammu, though smaller in scope, bears a formal and conceptual 
resemblance to the Code of Hammurabi that can only be. 
accounted for by ideas being carried accross time and space, by 
means of translation. | 

The laws of Ur-Nammu also resonate with an example 
closer to our time and culture: the Ten Commandments. “And the 
LORD said unto Moses, Come up to me into the mount, and be 
there: and I will give thee tablets of stone, and a law, and 
commandments which I have written; that thou mayest teach 
them.” (Exodus 24:12-13) The story of the Ten Commandments, 
told in the books of Exodus and Deuteronomy, brings forth the 
relation between divine revelation and human law, a relation also 
invoked in the above-mentioned Code of Hammurabi. In short, 
the revelation of the Ten Commandments begins with the arrival 
of the children of Israel at Mount Sinai. According to Exodus 19, 
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on the third day “there were thunders and lightnings, and a thick 
cloud upon the mount, and the voice of the trumpet exceeding 
loud”, so the people assembled at the bottom of the mountain. 
After “the LORD came down upon mount Sinai”, Moses went up 
and returned to prepare the people, then, according to Exodus 20, 
“God spoke” to all the words of the covenant, that is the “ten 
commandments”. The people were afraid to hear more and 
withdrew, but Moses drew near the “thick darkness” to hear the 
additional statutes and “judgments”, and wrote them in the “book 
of the covenant”, which he subsequently read to the people, who 
agreed to observe the words of the Lord. Moses then escorted a 
select group including “seventy of the elders of Israel” to a place 
on Mount Sinai where they “saw the God of Israel”. 
Subsequently called upon by the Lord, Moses went up the 
mountain and was there “forty days and forty nights”. Yet before 
the full forty days expired, the children of Israel, thinking that . 


Moses was gone, had Aaron fashion a golden calf for them to : 


worship. After the forty days, Moses and Joshua came down 
from the mountain with the tablets of stone and Moses said: “the 
LORD delivered unto me two tablets of stone written with the 
finger of God; and on them was written according to all the 
words, which the LORD spake with you in the mount out of the 
midst of the fire in the day of the assembly” (Deuteronomy 9:10). - 
On seeing the calf, Moses cast the tablets out of his hands and 
broke them. 

So far, according to the biblical narrative, the word of the 
Lord was lost twice, both in the divine speech addressed to all, and 
in the divine writing addressed to a select few. Yet the Lord called 
again upon Moses: “Hew thee two tablets of stone like unto the first: 
. and I will write upon these tablets the words that were in the first 
tablets, which thou brakest" (Exodus 34:1). The book of Deuter- 
onomy continues: “And he wrote on the tablets, according to the 
first writing, the ten commandments, which the LORD spake unto 
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you in the mount out of the midst of the fire in the day of the 
assembly: and the LORD gave them unto me” (Deuteronomy 10:4). 

Like the Letter of Aristeas, the tablets do not exist; Jewish 
tradition has them placed in the mythical ark of the covenant. Yet 
the canonised text of the Ten Commandments, based on a 
contrastive reading of their versions rendered in the books of 
Exodus and Deuteronomy, lies at the core of Abrahamic religions 
and, moreover, provides the basis for secular law. It seems that it 
took several attempts for the divine word to be communicated to 
the chosen people: spoken to the crowd by the voice of God, it 
reached frightful ears; carved for a few by the finger of God, it 
broke; only rewritten, copied for/by the prophet does it carry over 
— and is preserved only in subsequent translation. The bi-cultural 
Moses, born a Jew and raised an Egyptian, was eventually the 
mediator of Logos. The text of the Ten Commandments, through 
which the Word of God becomes the Law of its people, provides, 
among others, a suggestive image of revelation as translation. 

The translation stories revisited above are meant to prove 
that literary translation was preceeded by the translation of other 
texts reflecting the interrelated practices of religion and law. The 
common source and historical connections of the two, religious 
and secular, normative systems may also account for similarities - 
in the corresponding translation. That is why, as Catherine Way 
notes in an article on *The Challenges and Opportunities of Legal 
Translation and Translator Training in the 21st Century”, “legal 
translation, as it dealt with the law, and especially the word of the 
law, was often likened to Bible translation" (Way 2016:1011). 

To use Venuti's own words, these examples are meant “to 
challenge any disciplinary complacency" (Venuti 2000:2) and to 
point toward alternative subjects and perspectives in translation 
studies. It is necessary to acknowledge the multiple centers of 
translation theory and practice and to approach translation in the 
entirety of its scope as a universal practice, a general process and 
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a particular product. As such, the traditional distinction between ` 
(the positive and centric) literary and (the negative and ex- 

centric) non-literary translation should be challeged and replaced 

with an awareness of and an adequate methodology for the 

contemporary variety of cultural discourses that make up the 

continuum of inter- and intralinguistic translation. 


A contemporary perspective on translation 


The literary birth of translation studies is followed by the 
linguistic development of this discipline. As Šarčević claims in 
relation to legal translation, the initial constraint on translators to 
translate literally gave way to a steady progression to more 
idiomatic translation and finally to the codrafting of legal texts 
(see Šarčević 2000). These presumed early restrictions, based on 
the imperative of faithfulness to the original text, lead, in the 
scholar’s view, to the failure of translation research to consider 
anything else than linguistic questions. While that may be true to 
some extent, let us remember that the patron of translators St. 
Jerome himself declared that, in conveying the mystery of the 
holy text, he translated sense for sense and not word for word, 

fully aware of contextual factors and cultural implications. 
| Nevertheless, it is true that much of the scholarship in 
translation studies derives from linguistics and therefore reflects 
the developments and paradigm shifts in the study of language. 
That is why it was only recently, with the growth of pragmatic 
approaches, that translation scholars from Christiane Nord to 
Catherine Way stated that “translation studies have, thankfully, 
evolved to consider that loyalty to the communicative function of 
the original text is paramount” (Nord 1997) and that “accuracy 
concerns the content and communicative intention more than 
strict adherence to the words in the text” (Way 2016:1011). 

From a scholarly perspective, translation has been and 
sometimes continues to be considered a mainly linguistic activity. 
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It was not examined as a social and cultural activity until “the 
cultural turn in translation studies” (see Dimitriu 2006), a paradigm 
change brought to the fore by Mary Snell-Hornby in the 1990s 
with regard to the linguistic and literary branches of the discipline. 
In Constructing Cultures: Essays on Literary Translation (2001), 
the phrase “cultural turn” is used by André Lefevere and Susan 
Bassnett to refer to an increasing interest in studying translation as 
a phenomenon that requires an in-depth analysis of the cultural 
contexts which it involves. As Dimitriu comments, the cultural 
turn in translation studies came to refer to the approaches focusing 
on the “cultural and ideological values that inform translation 
practice and research” (Dimitriu 2006:8) and, importantly, is 
correlated with a “translation turn” in cultural studies (Dimitriu 
2006:13). The cultural turn is read by Dimitriu as referring to both 
the linguistic-pragmatic direction of the discipline, and the 
literary/cultural one. The development is simultaneous and 
complementary: while linguistic-pragmatic studies examine a text 
from the inside out to explicitate its intricate cultural tissue, 
literary/cultural studies analyse a text from the outside in to 
highlight its complex cultural canvas. Thus polysystem theories, 
skopos theories, the manipulation school, gender studies and 
postcolonial studies take on or touch upon translation as a cultural 
process, product and practice, and are all reflective of the Pate dispa 
change in the second half of the 20th century. 

From a professional perspective, a bird's eye view of 
global translation today shows that literary translation constitutes 
a very small, though visible and prestigious, percentage of the 
market, alongside the large shares held by what is conventionally 
distinguished by domain as technical, economic/business, scien- 
tific and legal translation. An even wider view reveals that 
translation itself is one branch of the language industry, which, 
according to the Language Industry Association, includes 
language transfer services such as interpreting, subtitling and 
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localisation, as well as language education and training services. 
This heterogeneity and relativity is confirmed at a microlevel: a 
professional translator’s activity can focus on a narrow speciali- 
sation or cater to as wide a range as required; as such, it could 
include anything from diplomas and poetry to contracts, might 
cover both oral and written translation, could comprise 
localisation and other related services, and would also involve 
client relations, negotiation, accounting and marketing activities. 
In fact, translation equates with diversity. While the 
direction of translation is limited and can only be to, from or 
within a given set of languages — ideally from a well-known 
language to the mother tongue, frequently the other way around 
or between second/foreign languages, sometimes via a third 
lingua franca, and occasionally, yes, from unknown languages, 
the text types and purposes of translation commisions are as 
diverse as human(e)ly possible. Only the translator remains(?) the 
same, serving as a filter for the variety of texts passing through, 
making a permanent attempt to carry their meaning across. 
Eventually, translation is a matter of individual decision, 
whether translators work freelance or in an agency or directorate. 
In larger settings, where translators are backed by assistants and 
checked by revisers, the translation process may entail a hierar- 
chical series of individual decisions. A colleague once remarked 
that translation is scary: for people who resent making decisions, 
the idea of having two or more choices, each with its meaningful 
implications, is a source of anxiety. It results that translators must 
be swift decision-makers. It also results that translation is a very 
personal and somewhat contextual product; in our secular reality, 
unlike in biblical times, there are no two translations alike, not 
even when produced by the same translator. Translators also have 
their preferences and idiosyncracies; even the most generalist 
translator might favour translating, for example, an affidavit over a 
medical certificate. While specialisation in a domain, even niche’ 
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positioning, is recommended and should be based on the 
translators’ own disciplinary background or inclinations and on the 
offer-demand dynamics, the ability to translate: a wide range of 
texts on different topics destined for a variety of purposes remains 
a necessity in professional translation. | 

In spite of the need for specialisation, the “legal translator” 
is something of a unicorn: it exists, but it is not real. According to 
case, translators can specialise in the legal domain and/or be 
certified/registered by a legal authority. Yet certified translators 
work not only with legal documents, but with a range of texts to 
be used for official purposes. In other words, it is not necessarily 
the source text, but rather the target text that is ‘legal’. Their 
translations can be certified, a process whereby the translator acts 
as a self-certifying authority, or legalised, a procedure through 
which, by the powers of a notary public, the translation acquires 
the quality of legal document. In that sense, it could be said that all 
authenticated translations become legal texts. ‘Legal translator’ is a 
term used for convenience, e.g. in institutional calls for tenders for 
the provision of translation services, to designate in short transla- 
tors with a certain amount of experience in the legal field and/or 
in legal translation. 

In the end, translation is business: it is a recognised and 
regulated professional activity conducted in a specific setting, 
whose object is to transfer texts from one language into another 
and thus facilitate multilingual communication. In this context, 
the translator is a specialist who provides a service as required by 
the employer/client. That service is remunerated — better or 
worse, by the word or page or by the hour. Its quality can be 
assured according to formalised professional standards and work 
strategies. Its ethics has been codified. Whether they perform 
general or specialised translation, for physical or legal clients, as 
freelancers, in a translation agency, corporate department: or 
institutional directorate, professional translators are called on to 
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execute a physically static and mentally dynamic job, which is 
oftentimes demanding, can become redundant and may wear out 
its performer. The translation business focuses on the efficiency 
of the process, in terms of obtaining a satisfactory quantity of 
translation of an adequate quality, and values the functionality of 
the product, as a translation needs to fulfil its requested purpose. 
A translation is successful when producing the expected effect in 
the target context and good translators are confirmed by positive 
(or lack of negative) client feedback. 

Taking one step back from professional and scholarly 
perspectives, it becomes apparent that the distinction between 
literary and non-literary translation derives from a traditional 
pattern of (Western) thinking that casts our grasp of the world 
into binary, hierarchical opposites. It rests on a discrimination 
between literary and non-literary texts that tends to ignore the 
mutual influence and exchange between the literary and other 
discourses and eventually falls back on the eternal question of 
what literariness is. 

This distinction also unravels in experimental translation 
practice, which reveals its contextual nature. When presented 
with the text: “I have eaten the plums that were in the icebox and 
which you were probably saving for dinner”, a translator reads a 
string of words, ones that could make up an apologetic note on 
the fridge or a stanza of William Carlos Williams’ poem “This Is 
Just To Say”, or both. The choice for a literary or non-literary 
reading is directed by contextual indeces; such indeces can be 
present in the text (for instance, in a verse layout), paratextually 
(for example, a title or the poet’s name), can be provided or 
obtained (that is, the translator is informed, deduces or finds out 
that the text is to be a poem), and are all a matter of the text’s 
present contextualisation. A further realisation that poetry is 
derived here from the text’s duplicity, its capacity to function as 
both literary and non-literary, might extrapolate into an 
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understanding that the very distinction is fortuitous and that the 
translator is presented, in the end, with a mere string of words, 
whose reading is the product of a collective negotiation of 
meaning. It might also give rise to the thought that anything 
could be poetic if presented as such because it always already is, 
and that literature highlights something extant in language, 
dormant in-between or beyond its word strings. 

If literature is a self-reflection of language, in other words 
if the everyday use of language conceals its innate poetry and the 
occasional poetic erruptions illuminate the heart of language, 
then the traditional distinction between literary and non-literary 
translation caves in. It thus leaves room for an enquiry into other 
possible discursive classifications. This seems like an impossible 
task given the apparently infinite universe of texts that surround 
us, but the universe itself might provide a way in. 

The universe is defined as all space and time and their 
contents or, in quasi-religious words, “all that is, has been, and 
will be” (Zeilik & Gregory 1998). Just like the universe is of 
unknowable size and engenders a hypothetical multiverse, so is the 
multitude of texts by humankind, which includes those texts that 
were lost, those that would have been and those yet to be created. 
However, the observable universe has its (estimated) boundaries — 
and so would a virtual library of human textual production. 

In our knowledge of the universe, there was a time when 
we adhered to a geocentric model, where Earth was at the center 
of a harmonious cosmos; placing the Sun at the center of the 
planetary system reversed that order; then our Sun turned out to 
be one of hundreds of billions of stars in one galaxy, among the 
other hundreds of billions of similar formations in the observable 
universe. The universe of texts is very similar to that of stars and 
planets. But unlike our galactic universe, where we remain 
physically bound to a geocentric position, the textual universe 
allows us much more freedom to explore its dimensions, beyond 
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space and time. We can look up close and from afar at texts, 
textual remnants, intertextual gas and dust or textual dark matter, 
while always keeping the relativity of astronomical perspective in 
mind. We can choose to maintain a geocentric view, engulfed in 
our own language or culture, focused on own translation theory 
and practice. We could take on a heliocentric viewpoint and 
observe the poles of influence, investigate the interactions of 
several translation theories and practices. We might even venture 
on a universal scale and explore the many, shifting forces that 
shape our translational existence. And we can always move and 
change perspectives, because, astronomically, our position is 
always already changing and moving. From this astronomical 
perspective, we can, among others, observe the galaxies of texts 
as gravitationally bound systems and could even try to classify 
them according to some visible morphology. Once we make the 
choice to look at the galaxy of legal translation, we can attempt to 
delineate its boundaries, describe its formations and identify its 
weight center; this is the perspective of Legal Translation and 
Beyond. | | 
This book is written from the standpoint of a translator and 
academic with 15 years of experience in EU and other 
translation. A result of professional specialisation and scholarly 
interest, it aims to bring together theoretical enquiry and practical 
insight in approaching legal translation, while aware that this is 
just one possible, however necessary, important and fertile 
avenue of translation studies. é 
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LEGAL TRANSLATION, BETWEEN 
LANGUAGE AND LAW 


Translation as a regulated profession 


There is (almost) no doubt about the existence of legal 
translation. Both practitioners and theorists recognise it as a cate- 
gory sui generis. However, what legal translation is remains quite 
controversial and its definition is subject to continuing debates. In 
professional practice, legal translation is listed alongside technical, 
economic, and scientific translation; there is no distinction of rank, 
but there is, in most cases, a difference of required specialisation 
and authorisation. 

On a practical level, legal translation is usually regulated by 
law. In Romania, for instance, translation is the object of Law No 
178/1997 on the authorisation and payment of interpreters and 
translators used by the public prosecution authorities, by the law 
courts, by the notary public offices, by lawyers and by judicial 
executors, as subsequently modified and completed, over time, by 
Law No 281/2004, Law No 110/2005 and Law No 76/2016. The 
Law provides for mandatory authorisation, meaning that transla- 
tors have the legal obligation to be authorised in order to exercise 
their professional activity for the judicial entities listed above and, 
implicitly, to provide legal translation. In accordance with Article 1 
of Law No 178/1997, the activity of translator and interpreter (no 
distinction is made between the two) shall be performed by 
certified professionals who are authorised by the Ministry of 
Justice. The article introduces two levels of professional recog- 
nition, i.e. certification and authorisation, which are clarified 
subsequently by the legislator. 
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According to Article 3 of the same Law, the authorisation, 
which covers both translation and interpreting, is acquired, upon 
request, by a person who fulfils the following cumulative requi- 
rements: is a citizen of Romanian, the UE, the EEA or the Swiss 
Federation; is certified by the Ministry of Culture as a translator in 
the field of legal sciences, from Romanian into the foreign language 
for which authorisation is sought and from that foreign language 
into Romanian; is medically able; and has no criminal record. This 
means that a person first needs to acquire certification from the 
Ministry of Culture in the legal field and can then apply for 
authorisation by the Ministry of Justice. The latter ministry will issue 
a document and an authorisation number which enables the 
translator, after registration with the territorially competent court, to 
provide translation services for the judiciary, more specifically the 
Supreme Council of Magistracy, Ministry of Justice, the Prosecutor's 
Office attached to the High Court of Cassation and Justice, the 
National Anticorruption Directorate, criminal prosecution bodies, 
courts, notary public offices, lawyers and judicial executors. 

Whereas direct solicitation from most of the entities listed — 
above is only limited, the authorisation thus obtained enables 
translators to provide authorised and legalised translation, which : 
constitutes the bulk of translation agencies’ business. This is where 
legal translation, in the sense of translating for the judiciary, partially 
overlaps what could be rather called administrative translation. 

Authorised or legalised translations are frequently solicited 
by a range of institutions for a variety of administrative procedures 
which require the submission of translated documents and demand 
an official confirmation of the translation’s authenticity. An autho- 
rised translation is to be performed, of course, by an authorised 
translator and includes a signed and sealed declaratory- text 
whereby the translator confirms the accuracy, completeness and 
faithfulness of the translation. In a legalised translation, that 
declaration is also followed by the legalisation of the translator’s 
signature by a notary public, thereby also confirming the authen- 
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ticity of the translator’s person and hand. The declaration currently 
in use to this end is set out in a 2013 Regulation, implementing 
Law no. 36/1995 on notaries public and notarial activities, 
approved by order of the Minister of Justice — which shows that 
the legal system overviews not only translation strictly for the use 
of the judiciary, but also any translation produced by its authorised 
translators. It results from the above that one could speak of legal 
. translation when its authors are subject to legal regulation and/or 
its products are destined for the use of the legal system. 

This formalised declaration, literally called in Romanian a 
"conclusion for the authentication of the translator's signature”, 
does more than its name suggests. The translator's declaration 
reads in excerpt as follows: “The undersigned, ..., an authorised 
translator and interpreter for the foreign language(s) ... pursuant to 
authorisation no. ... of the date of ... issued by the Ministry of 
Justice in Romania, hereby certify the accuracy of the translation 
made from the ... language ... into the .... language, that the text 
presented for translation was rendered in its entirety, without any 
ommissions, and that its content and meaning were not distorted 
through translation" (my translation). ‘Accuracy’ is an abstract 
synonym used above for the literal ‘exactness’ required by the 
regulation, which also emphasizes completeness and has in view 
an ideal of undistorted form and meaning that both practitioners 
and scholars may smile at. 

In the legislator's view, the text submitted for translation 
and the translation need to be directly comparable; according to 
Article 319, both are to be submitted by the translator in the 
legalisation procedure and will subsequently circulate together. 
Based on a formal comparison of dates and information, the notary 
public undertakes to, literally, *qualify" the translated text as well. 
In other words, the legalisation of the signature, which is a 
common notarial act of authentication, extends its legal scope to 
legalising, making legal and confirming legality of the translation 
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itself. This raises serious questions as to the qualification and the 
shared responsibility of the notary public. As the same mandatory 
formula is to be used in certified translation, which is not to be 
sanctioned by a notary public and therefore does not constitute an 
official document, the regulation seems to overstep its legal 
boundaries. 

It should be noted that translation is not otherwise regulated 
in Romania; it is simply classified as an economic activity with the 
international NACE Rev. 2 code 7430 — Translation and interpre- 
tation activities, which is rendered in the Romanian version as, 
literally, “Written and oral translation activities". 

A comparison of previous versions of the translators’ law 
shows an interesting shift in the requirements for authorisation. In 
the first version of the law, dating back from 1997, Article 3 
provided that authorisation as an interpreter and/or translator is 
acquired, upon request, by a person who fulfils the following 
cumulative requirements: is a Romanian citizen; has no criminal 
record and is of good moral, professional and social standing; 
holds a university degree or equivalent proving. specialisation in 
the foreign language or languages for which authorisation is 
sought, or is certified as a translator by the Ministry of Culture. 
One difference is obvious in that no certification in the legal field 
is required. Another difference is the alternative of either holding a 
university degree, or a translator certification from the Ministry of 
Culture. A third difference lies in the possible disjunction of the 
translator and interpreter authorisation — one could apply for either 
or for both. For graduates in languages, acquiring such an 
authorisation was a formality; the result over time was a translator 
inflation, with tens of thousands of thus authorised persons. This 
overflow diluted the meaning of an authorisation that said nothing 
about the ability and qualification to provide legal or any 
translation, and eventually played down the status of the translation 

profession in Romania. The current, narrower path to authorisation 


32 


Legal Translation and Beyond 


testifies to a need for specialisation on the background of profes- 
sional demands and against the occasional societal protests. 

Then as now, certification by the Ministry of Culture was 
based on a test administered on a regular basis through its Center 
for Professional Training in Culture. The test focuses on specific 
domains and evaluates the written translation of a 2000-character 
text with the help of bilingual dictionaries. This certification in a 
specific domain (e.g. technical, literary, legal) and in a specific 
direction (from and/or into Romanian) can be used as evidence of 
professional qualification in order to register as a translation 
freelancer (i.e. authorised physical entity). The fact that it is 
currently required for such registration is, however, controversial. 
The translators’ law, Law No 178/1997, is a special law that, as 
seen above, regulates some aspects of authorised translation; it 
does not refer to the profession in general, but only to the 
qualifications and payment of the translators whose work is used 
by the judiciary; it does not even contain provisions on the 
translation process or product in this particular context. In the list 
of regulated professions in Romania (included in Government 
Decision No 1921/2004), only that of "authorised translator" 
appears, between restaurateur and psychologist. In this context, 
requiring any authorisation to register as a (translation) freelancer, 
which is a procedure for fiscal purposes, is apparently illegal — 
ironically so. Whereas an authorised translation is just one type of 
translation product and the authorised translator is just one species 
of translation professionals, it may have been commonly mistaken 
for the entire genus. That is probably based on the common-sense 
idea that one needs some kind of qualification or authorisation to 
participate in the socially important, occasionally prominent and 
legally sanctioned practice of translation. 

It is worth noting that the two forms of legal translation 
described above and specific to the Romanian context, authorised 
and legalised translation, are required to exhibit their authorship — 
which is not the case in other domain-specific translations. This is 
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only shared with literary translation, where translators have gained 
a place, albeit secondary, on the cover, and, more recently, with 
published translation, where a nod to the translator is becoming 
customary for intellectual property considerations. 

However, in certified or legalised translation, the formulaic 
“conclusion” expresses the translator’s assumption of full respon- 
sibility and carries legal consequences. Thus the translator acts as 
an authority in its own right, not only by performing an accurate 
linguistic transfer, but also by confirming that the principles of full 
and undistorted transfer were observed. The ethical and legal 
weight carried by the translator’s visibility in legal translation is 
great; but so is the role of legal translation itself. 


Scholarly approaches to legal translation 


Having seen how legal translation is regulated and 
conceived in professional practice, let us now approach it from an 
academic perspective, in a survey of scholarship on the subject. In 
New Approach to Legal Translation, Susan Saréevi¢ provides a . 
referential definition of legal translation as “an act of commu- 
nication in the mechanism of the law" (1997:55); this definition - 
from a communicative perspective requires an overview of 
previous and further contributions in the field for its scope to be 
fully comprehended. i 

In recent years there has been an increasing tendency to 
approach legal translation sui generis, yet research on legal 
translation remains relatively scarce, for several reasons. In “The 
Challenges and Opportunities of Legal Translation and Translator 
Training in the 21st Century” (2016), Catherine Way assigns that 
scarcety to the private nature of much of the legal translation 
work, which makes it practically impossible to collect a large 
corpus of texts for research purposes; that is why much of the 
research deals with international legislation, which is available to 
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the public. Also, as C. Way states, legal translation “bears the 
added burden of taking into account legal aspects that are not 
found in other texts” such as technical or scientific ones. This 
‘burden’, though, accounts for its characteristic difference among 
specialised discourses. Apparently, the difficulty lies in that the 
sciences, for instance, provide universal concepts, whereas legal 
concepts are much more local. Way exemplifies this difficulty - 
with the concepts of marriage or divorce, which are broadly 
recognised notions that have legal equivalents yet may entail 
different legal implications and requirements in different 
jurisdictions; however, more difficulties arise when it comes to 
translating related concepts like civil union, registered partner- 
ship, legal separation and dissolution, which may not exist, not be 
recognised or not have the same legal content in different 
jurisdictions. It is this range of conceptual differences that is 
specific to legal translation and sometimes more difficulties arise 
in translating between the more related than between the more 
distant systems because of misleading similarities. Consequently, 
“legal translators must work not only between two languages and 
two cultures but between legal systems” (Way 2016:1012). This 
requires “a quasi-expert understanding of the law and consi- 
derable research skills on the part of the translator’, who never- 
theless “cannot possibly be an expert in all the legal systems, nor 
all the fields of law” (Way 2016:1012). In practice, the possible 
combinations are limited by a translator’s working languages and 
fields, but research skills and a capacity for abstract thinking in 
general and understanding legal texts in particular are indeed 
essential. 

In Way’s view, “legal translation is the label given to the 
translation of not only legislative texts and international treaties 
but court documents and administrative, commercial, and 
financial texts” (Way 2016:1013). The scope of legal translation 
is thus extended to the maximum “because the law affects almost 
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every part of people’s lives, legal documents have a universal 
nature with content that may involve almost any field” (Way 
2016:1013). 

In ““The Inherent Problems of Legal Translation: Theoretical 
Aspects” (1995), Edgardo Rotman discusses the scope and signi- 
ficance of legal translation and begins by stating that “the relation 
between language and the law is so intimate that it is not farfetched 
to say that law is essentially language” (Rotman 1995:187). While 
law is formulated through language, “law and language are 
structurally similar” in the sense that they are generated through 
social practices, resulting in organized and formalized commu- 
nication systems, each governed by their own rules of creation and 
reproduction (Rotman 1995:188). This equation of law and 
language had also been discussed by scholars such as Clark D. 
Cunningham, A Tale of Two Clients: Thinking About Law as 
Language (1989) and Lawrence Lessig, Fidelity in Translation 
(1993), as well as in terms of law as translation, in James B. White, 
Justice as Translation: An Essay in Cultural and Legal Criticism 
(1990). If law and language are each considered as systems of 
signs, then they are alike, but not the same from a semiological 
perspective. Law and language as concepts, in the Hegelian sense, 
posited and determined in terms of the universal, the particular and 
the individual, function in an intertwined fashion, in which each 
exists within the other. There is no law outside language and there 
is no language outside law. Thus in legal discourse two normative 
systems interact: the legislative, executive and judicial expression 
of power and the linguistic norm, each producing its effects on the 
other and affecting together the outer states and affairs of the world 
(systems.of signs in their turn). 

It is a frequent claim, and Rotman expresses it as well, that 
in legal translation the demands of precision are greater than in 
literary translation — because the translator must comply not only 
with the rules of the foreign language, but also with the rules of the 
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foreign legal system (Rotman 1995:189). Nevertheless, it should 
be noted that every translation presents this double layer to be 
observed: the rules of the language and the rules of the system 
referred to through language. Literary texts, for instance, are part 
of and refer to a system of literature which is at least as culturally 
specific as the legal system and significantly more idiosyncratic. 

When it comes to the scope of legal translation, Rotman 
states that it is important to distinguish between “the normative 
language of the law” (e.g. statute, custom, or judicial doctrine) and 
"the language of the jurist, who thinks or writes about the law" 
(e.g. law review articles, treatises, or monographs). While in the 
first case, claims the scholar, the translator is more constrained by 
the words of the positive, obligatory law, in the second case “the 
language of the jurist is given more latitude to translate the spirit of 
the message, thus, diminishing the bondage to literal expression” 
(Rotman 1995:190). 

First, it should be observed here that laws, too, are written 
by jurists, lawyer-linguists, politicians. In what Foucault called the 
‘analogical episteme’, it was customary to assign the law to a 
divine source that communicated it through the voice of a prophet 
or king; in the rational episteme of today, the law is drafted by 
human author(s) and is assumed through signature by person(s) 
occupying a position on behalf of an institutional authority. This 
means that both the language of law and the language of the jurist 
materialise in texts that carry the (different) marks of their makers. 
Second, in the above distinction a confusion appears between the 
condition of the original text maker and the conditions of the 
textual remaker who is the translator. The fact that an author has 
latitude in treating the word of the law does not mean that the 
translator should afford the same latitude towards that author’s 
text. A more personal text does not necessarily call for a free 
translation and a more formalised text does not necessarily require 
literal translation. Ideally, the translator should maintain the same 
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distance to any text, be it literary, legal, religious, etc. — a dynamic 
distance that allows the translator to step inside and outside that 
text at ease. 

In Rotman’s perspective, legal translation serves as “a 
bridge for understanding between nations, facilitating the reso- 
lution of vital human issues”, which is why such a significant tool 
deserves broader recognition from both linguists and jurists alike 
(Rotman 1995:196). The scholar states that “the general impor- 
tance of legal language is shared by legal translation” (Rotman 
1995:191) and looks at the role of translation within the practice of 
law, especially in international and comparative law. He argues 
that comparative law is largely dependent upon translation both 
because the availability of foreign legal materials enriches the 
range of resources and because foreign borrowings have becomes 
a recognized legislative practice. Rotman also shows that in 
international law translation has become increasingly important 
since the right of states to communicate in their own language has 
replaced the use of diplomatic languages and with the development 
of international organisations. There is a distinction to be made 


here, though: whereas bilateral relations and comparative law : 


require occasional bilingual translation, international law and EU 
law call for extensive multilingual translation and, in the special 
case of the EU, for comprehensive translation the result of which is 
multilingual versions of equal standing. 


More recently, the Handbook of Translation Studies (4 i 


volumes) published by Yves Gambier and Luc van Doorslaer 
between 2010 and 2013 is designed as “a meaningful mani- 


festation” of how academically institutionalised the discipline has . 


become. As such, the volume should be able to provide a gist of 
the scholarship on its selected subjects, which include legal 
translation. In the dedicated section, Deborah Cao defines legal 
translation as “a type of specialist or technical translation*, a 
translational activity that involves language of and related to law 
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and legal process” (Cao 2010:191). The definition visibly follows 
Justa Holz-Manttari's theory of translational action, and apparently 
subordinates the legal to the technical. The (*) cross-reference 
sends to the “technical translation” section, where Kalus Schubert 
„defines the latter simply as “a type of translation” (Schubert 
2010:350), with the word ‘technical’ referring to the content of the 
documents, not the tools used for translation, and eventually 
equates technical translation with specialized translation. Else- 
where in the Handbook, however, legal translation is mentioned as 
a discrete field neighbouring technical translation (Maeve Olohan 
on “Commercial translation”, 2010:41). 

- Cao clarifies that “legal translation refers to the rendering of 
legal texts from the Source Language (SL) into the Target 
Language (TL)” (Cao 2010:191), thus revealing her focus on 
translation as a process. “Legal translation is sui generis”, she 
states, and adds that “each legal language is the product of a 
special history and culture” (Cao 2010:192). That is why “legal 
translation is distinguished from other types of technical 
translation* that convey universal information” (Cao 2010:192). 
That technical texts are universal whereas legal texts are culturally 
bound is a frequent, undemonstrated hypothesis in translation 
studies, which deserves to be questioned — especially when 
considering that technology, too, is a cultural product and law is a 
universal tenet. 

As legal translation itself can be categorised according to 
different criteria, Cao provides a few such examples. Thus, 
according to the subject matter of the source texts, legal translation 
can include: translating domestic statutes and international treaties; 
translating private legal documents; translating legal scholarly 
works; and translating case law. According to the status of the 
source language texts, legal translation can be divided into: 
translating enforceable law; and translating non-enforceable law. 
According to the functions of legal texts in the source language, 
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legal translation can be: primarily prescriptive, e.g., laws, regu- 
lations, treaties; primarily descriptive and also prescriptive, e.g., 
judicial decisions; and purely descriptive, e.g., legal opinions, law 
textbooks. Also, legal translation can be classified in the light of 
the purposes of the target language texts: normative purpose, 
meaning the production of equally authentic legal texts in bilingual 
and multilingual jurisdictions; informative purpose, for example 
the translation of statutes, court decisions, scholarly works to 
provide information to the target readers; and general legal or 
judicial purpose, extensively treated in Cao’s 2007 book 
Translating Law. In short, legal translation is used as a generic 
term to cover the translation of law and other communications in 
legal settings. 

Cao then approaches the sources of difficulty in legal: 
translation, which are identified as systemic, cultural and linguistic. 
Focusing on the difficulty or challenges is commonplace in 
translation studies and tends to anchor the discussion in the (nature 
of the) source text. The very first source of difficulty, according to 
Cao, is the unclear position of legal translation within the 
translational system. Here Cao writes ‘legal translation’ but refers 
to legal language in quoting Weisflog: “Legal language is a 
technical language, but legal language is not a universal technical 
language but one that is tied to a national legal system" (Weisflog : 
1987:203). 

As the main challenge to the legal translator, according to 
Cao, is the incongruency of legal systems in the source language 
and target language, linguistic difficulties arise from the 
differences in the legal cultures and legal systems. With reference 
to the same incongruency, Catherine Way observed as well that, 
while law as an abstract concept is universal, the law is a result of 
concrete societal and cultural developments (Way 2016:1009). In 
this respect, the absence of equivalent terminology is one basic 
linguistic difficulty, which requires constant comparison between 
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the legal systems of the source language and target language; and 
stylistic differences account for another difficulty, as “legal 
language is a highly specialised language use with its own style” 
(Cao 2010:192). | 

It should be noted here that the equation of law, language 
and nation is a Romantic idea; legal language is not necessarily tied 
to a national system, as countries can have several legal systems in 
place using the same language, several legal systems using different 
languages, or several countries could share languages and/or 
systems. What remains, it seems, is the locality of legal language, as 
opposed to the universality of pure sciences. It should also be taken 
into consideration that the alleged universal content of pure sciences 
is usually communicated through a universal language, like the 
language of mathematics, for example. That is not the case for the 
presumed local content of the legal system, whose communication 
resorts to the common resources of verbal language. It is the 
language that is closely knit with the local culture and is therefore 
variable, probably more variable than the content of the legal 
system, which ultimately refers to -a limited number of legal 
traditions, i.e. civil law, common law, statutory law, religious law or 
their combinations. “Whereas law as an abstract concept is 
universal, legal systems are peculiar to the societies in which they 
have been formulated”, writes Cao in exactly the same vein (Cao 
2010:192) — and they are made even more peculiar by the vehicle 
used for their communication, the local language. 

One last source of difficulty in legal translation derives, 
according to Cao, from cultural differences: since an unusually 
large proportion of the legal text is culture-specific (or so it is 
presumed), legal translators are supposed to overcome cultural 
barriers between the source and target societies. As the author 
reiterates that “law is an expression of the culture, and it is expres- 
sed through legal language” (Cao 2010:193), it is becoming evident 
that, first, the listed translation difficulties are generic and hard to 
distinguish in practice and, second, that their overview derives from 
an essentialist correlation of language, law and culture. 
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In this line of thought, one more level of difficulty could be 
added: discursive. As Catherine Way observes, whereas “legal 
texts [...] reflect the complexity of the legal, political, administra- 
tive, and social systems they represent” (Way 2016:1009), this 
does not mean they are automatically comprehensible for the 
members of their ensuing culture. In fact, even in one’s own 
language, legal texts can be obscure and incomprehensible because 
legal language sometimes has a tendency to present simple ideas in 
complex, archaic language (see Williams 2011). The current 
tendency to simplify and harmonize legal language testifies to this 
peculiarity, which is bound to the pragmatic contexts of its 
development and use. | 

Cao subsequently focuses on the process of translating 
different legal texts and distinguishes between translating private 
legal documents, translating domestic legislation, and translating 
international legal instruments. However, the first two only differ 
in their private vs public issuing source, not so much in their 
varying but formal written form, not at all in their pragmatic effect, 
and both actually constitute legal instruments. As international 
legal instruments are concerned, their translation is distinguished, 
in specific cases, by the fact that the resulting language versions 
should all be equally authentic. Then, a different model could 
emerge for differentiating translation according to its legal power, 
by distinguishing between cases when only the source text 
produces the legal effect, cases when the equal effect produced by 
the target text is subordinate to that of the source text, which 
prevails should there be a conflict of meaning, and cases when 
both source text and target text produce the same effect, thereby 
extinguishing any difference between the two. 

In her New Approach to Legal Translation (1997) Susan 
Saréevié defined legal translation as an act of communication in 
the mechanism of the law. In a subsequent article entitled “Legal 
Translation and Translation Theory: A  Receiver-oriented 
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Approach” (2000) the scholar makes explicit her target-oriented 
perspective, as well as her attempt to bring together translation 
theory and practice within a communicative approach. The article 
thus starts from the premise that “like other areas of translation, the 
translation of legal texts is (or ought to be) receiver oriented” and 
deals in particular with the reception of parallel texts in the 
mechanism of the law. 

In the case of legal translation, Šarčević implies that there is 
a hierarchical difference between form and substance: “in view of 
the special nature of legally binding texts, it is agreed that substance 
must always prevail over form in legal translation”, then open- 
endedly frames the discussion of translation strategies within the 
free vs literal opposition: “nonetheless, the issue of whether authen- 
ticated translations should be literal or free is controversial” (2000). 

Nevertheless, form vs. substance and literal vs. free transla- 
tion are false dilemmas in translation studies. The opposition of 
substance and form ignores the twofold nature of the sign, whose 
signifier and signified or sound-image and concept, are, as 
explained by Saussure, like the two faces of a coin; the physical 
form cannot be separated from the mental content and that is also 
true at the level of the text-sign. As regards free vs literal transla- 
tion, Šarčević notes herself that, in practice, translation techniques 
and methods often vary from jurisdiction to jurisdiction, even for 
the same type of text — and, it should be added, even within the 
translation of the same text. That happens also when there is no 
shift of function from source to target as regards authenticated 
translations of legislation and other normative instruments 
(Šarčević 1997:21). This means that generalizations about transla- 
tion strategy based primarily on text function are insufficient; in 
order to identify the decisive criteria in determining a translation 
strategy for legal texts, it is necessary to analyze the communicative 
factors in each, soaurce and target, situation. 

As can be seen from the above, legal translation is defined, 
in a source-oriented approach, as translating legal texts by Deborah 
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Cao or, in a target-oriented approach, as a lawful act of commu- 
nication by Susan Šarčević. There is, however, little scholarly 
agreement on what a legal text is. In a narrow sense, legal texts 
include all legal instruments. However, the commentary on such 
instruments and the popularisation thereof could also be included 
in this category. In a broad sense, legal texts include any text 
written (or spoken) for purposes related to the law. In the Oxford 
Handbook of Translation Studies, edited by Kirsten Malmkjær and 
Kevin Wandle in 2011, the section on “Legal Translation” by Leon 
Wolff notes that no one has offered a comprehensive and 
distinctive definition of what constitutes a legal text so far — a 
premise which would be arguably useful to those in seek of a 
legal-translation theory (Wolff 2011:233). 


An overview of legal translation studies 


A historical overview of legal translation highlights the 
landmarks and turning points in the development of this field of 
enquiry. In an article published in Meta: Translators’ Journal in 
2014, Fernando Prieto Ramos proposes “an overview of the 
development of Legal Translation Studies as a major inter- 
discipline within Translation Studies”, highlighting the different 
stages of evolution that have lead to the field’s current position as 
well as its particular interaction with Law (Ramos 2014:260). 
Stating that translation studies is “genetically predisposed” to 
interdisciplinary development (Ramos 2014:261), the scholar notes 
that, after decades of consolidation and expansion, translation 
studies is experiencing a marked trend towards increasing spe- 
cialisation (Ramos 2014:261). Following the “cultural turn” (Snell- 
Hornby 2006) of the 1980s and 1990s, translation studies has 
apparently engaged in an “interdisciplinary turn” (Gentzler 2003) 
and subsequently in a “technological turn” (Cronin 2010). 

As summarised by Ramos, the history of legal translation 
„studies begins with an initial stage of transition from traditional 
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translation theories since the late 1970s, mostly marked by legal 
linguistic approaches and the Canadian school of jurilinguistics; a 
catalytic stage between the mid-1990s and the mid-2000s in which 
the conceptual paradigms of legal translation studies were 
solidified under the influence of cultural theories in translation 
studies; and the current period of consolidation and expansion, 
with a strong emphasis on applied research and multiple ramifi- 
cations on the basis of theories that are specific to legal translation 
studies (Ramos 2014:272-3). 

Indeed, as Ramos observes, the recognition of legal transla- 
tion studies as academic field was stimulated by the school of 
jurilinguistics in Canada. In the first Meta volume dedicated to 
legal translation, in an article entitled “La traduction juridique et 
son enseignement: aspects théoriques et pratiques” (1979), J.-C. 
Gémar introduced legal translation as a new discipline and aimed 
to provide the starting point for the establishment of a metho- 
dology for its study; he identified the need for an interdisciplinary 
approach, which was to be based on a form of legal logic to start 
from an established fact, the reality of law, to create the 
methodology, which represents the middle between practice and 
theory (Gémar 1979:53). Subsequently, legal experts such as 
Pigeon (1982) and De Groot (1987) contributed to the debate on 
the implications of incongruities between legal systems for legal 
translation and emphasized the relevance of functional equivalence 
and comparative legal methods, respectively. 

After this initial period of increasing focus on specific 
issues, legal translation studies entered a crucial stage in the mid- 
1990s as a result of several converging factors. Firstly, three mono- 
graphs were entirely devoted to paradigms of legal translation by 
leading representatives of the first generation of legal translation 
scholars: Bocquet (1994, expanded in 2008), Gémar (1995) and 
Šarčević (1997); these were followed by Alcaraz Varó and Hughes 
(2002), then Cao (2007). In spite of differences between their 
approaches, they all analyze features of legal language and transla- 
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tion problems resulting from conceptual incongruency, taking 
pragmatic and legal considerations into account and also defending 
the active role of the legal translator. These theories contributed to 
further defining the scope and academic profile of the field, and 
have inspired many contemporary researchers and translators. In 
fact, this period can be considered as catalytic for the development 
of shared conceptualizations in legal translation studies and for the 
formation of a legal translation studies community. 

Among these, Susan Saréevié’s New Approach to Legal 
Translation (1997) became a particularly influential landmark in 
legal translation studies, having defined legal translation as an act 
of communication in the mechanism of the law. Her contribution 
was based on an integration of communicative theories, especially 
those by Holz-Manttari, Reiss, Snell-Hornby, Vermeer or Wilss. 
As Šarčević herself explained, she attempted “to provide a 
theoretical basis for legal translation within the framework of 
modern translation theory" (2000:329) and discussed several con- 
texts of translation not bound to a single language pair. 

Whereas Šarčević remained critical of the universal 
applicability of Vermeer's skopos theory to legal translation (1997: 
18-19), the next generation of researchers embraced functionalist 
theories as a general framework (see Prieto Ramos 1998 and 2002, 
Dullion 2000, Garzone 2000). Reflecting the functionalist ap- 
proach, Peter Sandrini and Roberto Mayoral Asensio are major 
proponents of applied research in legal translation studies over the 
same period, especially through their work on comparative 
analysis of legal terminology (Sandrini 1996a, 1996b) and the 
translation of official documents (Mayoral Asensio 2003). 

Another milestone in legal translation studies was the 
international conference “Legal Translation: History, Theory/ies, 
Practice", held at the University of Geneva in February 2000. Its 
proceedings are probably the most frequently cited volume in the 
field and highlight the role played by the Geneva school of legal 
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translation studies within Geneva’s Ecole de traduction et 
d'interprétation (ETI). That is probably because legal translation 
had been ETI’s pole of excellence in translation, and a com- 
municative approach focused on the product of translation, as 
described in Bocquet 1996, had already been applied there in 
previous decades. According to Prieto Ramos, the work of the 
Geneva school of legal translation studies remains markedly 
pragmatic, i.e. focused on improving models for practice on the 
basis of professional evidence, and inclusive, i.e. reflecting mul- 
tiple influences, target languages and purposes, featuring a promi- 
nent institutional component and a combination of translation and 
legal expertise in training and research (Prieto Ramos 2014:270). 

Since the mid-2000s, researchers have continued to expand 
legal translation studies by applying cross-cultural paradigms to 
different branches of law, legal genres and settings in many 
jurisdictions and languages, and by dealing with cross-cutting 
topics such as specific competence models, pedagogical issues, or 
the use of corpora and new resources in legal translation (see Biel 
2010). While computer-assisted translation tools have attracted 
growing attention in the context of the “technological turn” in 
(legal) translation studies, machine translation in particular has not 
been a primary focus. This does not seem surprising in a field 
where the complex layers of law and language make automatic 
semantic processing a challenge (see, for example, Hoefler and 
Biinzli 2010) and where it is expected that “legal translation will 
remain an essentially human activity, at least in the near future” 
(Mattila 2013:22). 

According to Ramos, “through this accumulative process of 
fertilization, Legal Translation Studies has found its current place 
at the crossroads between Translation Studies, Law and Legal 
Linguistics” (Ramos 2014:273). The intersectional position of 
legal translation studies is both an asset and a risk for this and any 
discipline. While claiming disciplinary independence for legal 
translation studies can enhance its research profile and reveal its 
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specificities, it risks separating legal translation studies from its 
theoretical and practical background, which is the well-established 
(inter)discipline of translation studies and of which it is rather a 
branch than a self-grown offspring. | 

It should be remembered that, according to Chesterman 
(2002), a new discipline often starts life at the interface of existing 
disciplines: it is perceived as a hybrid, an interdiscipline. Sub- 
sequently, as a discipline develops, it has a tendency to draw 
borders, to become limited yet complete theories of its object, with 
a methodology of its own. Subsequently, interdisciplinarity 
announces a discipline's death, the stage when it spills over its 
margins into other disciplinary territories. 

Interestingly, translation studies has always been considered 
an interdisciplinary field. That is probably also due to the dynamic 
nature of its subject, translation, which can take anything and 
everything for its object. When Toury proposes a theory of 
translation, he adds that “it obviously is interdisciplinary" (Toury 
1980:33). Methodologically as well, “[t]ranslation studies is an 
example par excellence of a field which can bring together 
approaches from a wide range of language and cultural studies, 
modifying them for its own use and developing new models 
specific to its own requirements” (Munday 2004:182). George 
Floros comments that translation is related with disciplines that 
conduct contrastive intercultural research, such as anthropology, 
cultural studies, intercultural communication, comparative studies, 
cultural semiotics, and sociology (Floros 2005:59-84). This 
interdisciplinarity of translation studies results from its diachronic 
interrelations with linguistics, philology, philosophy, sociology, 
cultural studies. To these humanistic domains, the field of 
technology should be added: the devices and programs currently 
supporting professional translation, such as translation memories 
and computer-assisted translation tools are also increasingly used 
in translation studies (both as research instruments and as research 
subjects) and are enabled by computer technologies associated 
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with computational linguistics, computer engineering, computer 
programming, etc. — all of which need to be taken into account in, 
and enhance the permanent interdisciplinarity of, contemporary 
translation studies. 

All these interdisciplinary roots and branches of translation 
studies have raised the question of its potential transdisciplinarity 
(see, for instance, Odacioglu and Kóktürk 2015). While inter- 
disciplinarity refers to the integration of elements from two or 
more disciplines and is distinguished from multidisciplinarity, 
which juxtaposes elements, transdisciplinarity refers to an ap- 
proach that goes beyond disciplines to provide a comprehensive 
. Worldview. Translation studies is only transdisciplinary to the 
extent it can move beyond (inter)disciplinary discourses and 
provide a comprehensive concept to explain the world as we 
(don't) know it, with translation being conceived as constitutive of 
our being in the world. Indeed, translation studies have tested such 
heights/depths in works like Afier Babel by George Steiner and 
may try to reach them again. However, from a more limited, 
scholarly and professional perspective, it makes sense to see 
translation studies as an integrative discipline which is not 
disjunctively pure or applied, theoretical or descriptive, but where 
practice informs theory and theory determines practice, in a self- 
perfecting cycle, equally considering source and target and 
centered on the mediating skills of the translator. 


A juridical approach to legal translation 


Approaching legal translation from the field of law offers a 
change of perspective compared to the application of general 
translation theories to legal texts or the development of a specific, 
linguistic-pragmatic approach to legal translation. 

In legal communication a distinction is made between direct 
and indirect receivers or addressees (Kelsen 1979:40). The direct 
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receivers are the specialists empowered to interpret and apply the 
particular instrument; this includes the persons administering the 
law (public officers in government and administrative agencies) 
and the persons administering justice, i.e. the judiciary. The indi- 
rect receivers of legislation include all persons affected by a 
particular instrument, including the general public. According to 
Kelsen, since most legal disputes are ultimately adjudicated by a 
court of law, it follows that the primary receivers of legislative 
texts are judges (Kelsen 1979:41). 

Thus it can be said that communication in the legislative 
process occurs primarily between two groups of specialists: those 
who make the law (policymakers, drafters, legislators) and those 
who interpret and apply it (lawyers, administrators, judges). To 
these, a third group of participants is added: translators. Tradi- 
tionally; the translator has been regarded as a mediator between the 
source text producer(s) and the target text receivers (see Weisflog - 
1996). Today, the translator is rather regarded as an independent 
text producer who generates a new text based on criteria 
determined by the target receivers. Vermeer and Holz-Manttéri 
view the translator as a text designer whose task is to “design a 
target text capable of functioning optimally in the target culture” 
(Vermeer 1998:50). 

A comprehensive approach to legal translation needs to 
consider both legal and linguistic aspects, to base itself in both 
language and law, yet remain focused on an object of its own. 
Noting “the growing interest in legal translation not only by 
linguists but also by lawyers", a trained linguist with diplomas in- 
law like Susan Sartevic looks at legal translation by integrating a 
legal perspective within a pragmatic approach. Focusing on the 
reception of parallel texts in the mechanism of the law, Sarcevié 
explains in "Legal Translation and Translation Theory: A 
Receiver-oriented Approach" that, since “vested with the force of 
law, authenticated translations enable the mechanism of the law to 
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function in more than one language" (Šarčević 2000). It should be 
noted that, while it is true that "translations of legislation, treaties 
and conventions, judicial decisions, and contracts are authoritative 
only if they have been approved and/or adopted in the manner 
prescribed by law" and only thus become legal documents in their 
own right, the statement that “‘all authenticated translations are just 
as inviolate as the original text(s)" can only apply in specific 
plurilingual jurisdictions, such as the European Union, where, 
however, they are not even referred to as translations (Šarčević 
1997:20) but as parallel versions; otherwise, authenticated transla- 
tions remain "just" translations and accompany the original 
document, which prevails. In this context, Šarčević provides an 
explanation of the importance of legal effect for the translator's 
decision-making process; thus she highlights a specific difference 
of legal translation, albeit in the particular case of plurilingual 
jurisdictions, as lying within the presumption of equal meaning, 
equal effect and equal intent (see Šarčević 2010). 

To guarantee the underlying principle of equal treatment, 
plurilingual communication in the law is based on the presumption 
that all the authentic texts of a legal instrument are equal in 
meaning, effect, and intent. All the authenticated texts of a legal 
instrument are equally authentic, which means that each authentic 
text is deemed independent for the purpose of interpretation by the 
courts and that no single text (not even the original) should prevail 
in the event of an ambiguity or textual diversity between the 
language versions. The presumption of equal meaning is codified 
in Article 33(3) of the Convention on the Law of Treaties, but 
jurists admit that, in practice, it can rarely be achieved in the 
parallel texts of a legal instrument (Hardy, 1962:82; Kuner, 
1991:958; also Gémar, 1995-II:154). 

While it is generally accepted that translators cannot be 
expected to produce parallel texts that are equal in meaning 
(which only happened in the mythical translation of the Torah), 
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they are expected to produce texts that are equal in legal effect 
(Didier 1990:221). To achieve that, the translator must be able 
“to understand not only what the words mean and what a 
sentence means, but also what legal effect it is supposed to have, 
and how to achieve that legal effect in the other language” 
(Šarčević 1997:71-72). In fact, legal effect is the most serious 
matter to be considered by legal translators in their decision- 
making process (Koutsivitis 1988: 49). 

Discussing translation strategy in legal translation, Šarčević 
notes that legal translators have traditionally been bound by the 
principle of fidelity to the source text, for the sake of preserving the 
letter (which contains the spirit) of the law (see Saréevié 2000). As 
a result, the translator’s task is to reconstruct the form and 
substance of the source text as closely as possible. Thus literal 
translation appears to have been the golden rule for legal texts, a 
translation method that does not work effectively in practice, for | 
reasons of linguistic and legal incongruence discussed before. 

In the tradition of fidelity to the source text, Emmanuel 
Didier maintains that the translation of normative texts requires 
absolute literalness (1990) — yet accepts that judgments can be 
translated more freely, thus recognizing that text type plays a role 
in determining translation strategy. Walter Weisflog, a lawyer 
translator, is more thorough in his differentiation of text types and 
also notes a difference in function by distinguishing between 
authentic texts of national legislation and legislative texts transla- 
ted “purely for information purposes” (1987:195); nevertheless, he 
advocates literal translation regardless of text type and function. 
Weisflog agrees that authenticated translations must be compre- 
hensible, but is not ready to recommend that they be written in the 
spirit of the target language because it is the words that count in 
translations of normative texts (Weisflog 1996:54). Vassilios 
Koutsivitis, a translator at the EU Commission, shifts the focus to 
sense, considering that the translator's task is to transfer the sense 
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of the original; supporting idiomatic translation, he contends that 
EU translators are permitted to be creative with language in the so- 
called non-restrictive parts of primary and secondary EU legisla- 
tion (Koutsivitis 1988:344) — and even more so in the translation of 
miscellaneous EU texts. Pierre Pescatore, a former judge at the 
European Court of Justice, endorses this approach and goes even 
further by suggesting that the ideal translation for EU translators is 
one that reads as if it were drafted originally in that language 
(1999:92), in an approach more faithful to the target situation of 
communication. 
Šarčević highlights that, whereas the presumption of 
equal meaning is subordinate to that of equal effect, both of 
them are subordinate to the presumption of equal intent 
(Šarčević 2000:5). Therefore the translator should produce a text 
that expresses the intended meaning, carries the intended 
meaning and achieves the intended legal effect. This raises 
serious questions as to the translator's role as interpreter: suffice 
it to say that in professional practice the translator is required to 
understand the legal source text, but not to interpret it in the 
legal sense, as the translator’s task is to convey what “is said” in 
the source text. This passive position is being challenged by 
legislative procedures where translators participate as co-drafters 
and can have a word in what “should be said" in the source text. 
Consequently, in plurilingual jurisdictions the principle of 
fidelity to the source text is losing ground to the principle of 
fidelity to the single instrument (see Sartevic, 1997:112, 215), a 
realization that resonates with Nord's concept of loyalty to the 
source text producer's intention (Nord 1997:125-126). From a 
legal point of view, all authentic language versions of a 
particular legal instrument are regarded as constituting a single 
instrument (resembling to some extent St. Jerome's translation 
of the Bible, where the language versions, all equally authentic, 
communicate the same Logos). Thus the translator's task is to 
produce a text that preserves the unity of the single instrument, 
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i.e., its meaning, legal effect, and intent. Since the success of an 
authenticated translation is measured by its interpretation and : 
application in practice, it follows that perfect communication 
occurs when all the parallel texts of a legal instrument are in- 
terpreted and applied by the courts in accordance with the 
uniform intent of the single instrument. Thus, according to 
Šarčević, the ultimate goal of legal translation is to produce 
parallel texts that will be interpreted and applied uniformly by the 
courts. This is known as uniform interpretation and application. 
Uniform interpretation and application is, however, an 
ideal to be reached and the greatest obstacle to achieving it was 
considered to be the incongruity of legal systems (Gémar 1995- 
II:150). In fact, the greatest obstacles are presented by the two 
variables involved: the language and the law. Since a legal text 
derives its meaning from a particular legal system (Šarčević 
1997:67-70), it follows that the highest chances to produce equal 
effect appear when all language versions refer to the same legal 
system. In such cases, the source and target legal systems are the 
same, thus simplifying the interpretation process. This is the 
case with parallel texts of the national legislation of plurilingual 
countries with a single legal system, such as Switzerland or 
Belgium. The process of interpretation becomes more complex 
when more than one legal system is referred. This occurs in 
plurilingual countries with two or several legal systems or a 
mixed legal system, such as Canada. In these cases, the chances 
of achieving uniform interpretation and application are greater if 
the legal systems in question belong to the same legal family. 
The situation is similar in the case of international law 
and European law. Despite the efforts to unify international law 
and to develop a European law, international and EU instru- 
ments resort to some extent to institutions and concepts from 
national legal systems or legal families. As a result, such 
instruments frequently derive their meaning from several legal 
systems (Kjaer 1999:73), which introduces conceptual variabi- 
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lity and differences. The issue is complicated by quantity: the 
increasing number of authentic texts is considered to complicate 
not only the production, but also the interpretation of parallel 
texts, placing additional burden on their interpreters, i.e. judges, 
who are expected to consult all the language versions and deter- 
mine the common meaning of the single instrument (Tabory 
1980:146). This constantly growing number of texts is further 
complicated by the increasing number of state parties and hence 
courts participating in the interpretation process. 

One solution to achieve uniform interpretation and appli- 
cation has been found outside translation and is known as judicial 
control. Plurilingual countries established effective controls within 
their legal systems, exercised by a hierarchy of courts subject to 
checks and balances. In Canada, for instance, at the top of the 
judicial hierarchy, the Supreme Court of Canada has developed a 
pragmatic bilingual approach to interpretation known as bilingual 
cross-construction (Beaupré 1986:4-11). Its principles were first 
codified in Section 8 of the Official Languages Act of 1969 and 
are still practiced. The general rule in Section 8(2)(a) provides 
that, whenever there are differences in the meaning of the two 
versions of an enactment, the courts should strive to give “the like 
effect” to the enactment in all parts of Canada. In particular, 
paragraph (2)(b) invites the courts to reconcile terminological 
conflicts by reading both texts to determine their highest common 
meaning, i.e. the meaning that is “apt” to both texts within the 
context of both legal systems. If this is not possible or would be 
contrary to the purpose of the given instrument, paragraph (2)(d) 
allows judges to give priority to the language version that, 
“according to the true spirit, intent and meaning of the enactment, 
best ensures the attainment of its objects”. 

In the EU, an effective judicial mechanism was created to 
make national courts (with the potential diversity of their 
decisions) accountable to a specialized court, the European 
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Court of Justice, with special powers to ensure the uniform 
interpretation and application of European law. The European 
Court of Justice has developed special methods of plurilingual 
interpretation that focus on broad principles rather than narrow 
wording; this is also considered to have a notable impact on 
translation (see Morgan 1982:110), allegedly enabling transla- 
tors to enjoy a certain amount of freedom despite the flood of 
parallel texts. 

At the same time, EU translators are encouraged to 
produce texts that are clear and unambiguous. Since most disputes 
involving textual diversity turn on terminological questions, 
translators need to exercise special caution when choosing their 
words, compensating for legal and linguistic incongruities 
whenever possible. Nevertheless, by favoring a certain type of 
equivalent, the translator effectively sends a signal as to how 
that term should be interpreted. Confusion arises when that 
signal is unclear or imprecise, thus forcing judges to use their 
discretion to ascertain the intended meaning. 

International treaties and conventions have somewhat 
diferent requirements of translation. One of the greatest fears of 
international lawyers is that translators will attempt to clarify 
clauses that are intentionally vague, obscure, or even ambiguous 
(Rosenne 1983:783). Translators are by no means to upset the 
delicately achieved political balance of an international instru- 
ment by attempting to clarify vague points, obscurities, and 
ambiguities. The priority in such translations is to achieve the 
greatest possible interlingual concordance so as to prevent any 
ambiguity that could result in international disputes, legal 
uncertainty or litigation, while at the same time avoding the 
“word-for-word mentality” (Hardy 1962:89). 

When a comparison of the authentic texts discloses a 
difference of meaning that cannot be removed by ordinary rules 
of interpretation, Article 33(4) of the Convention on the Law of 
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Treaties instructs judges to ascertain “the meaning which best 
reconciles the texts, having regard to the object and purpose of 
the treaty”. Since the Convention does not specify which 
methods should be used to reconcile the texts, it is left to the 
courts to determine how the parallel texts can best be reconciled 
in each case. The high degree of judicial discretion in resolving 
disputes arising from treaties and conventions puts greater 
pressure on translators to express the uniform intent of the single 
instrument in a language that is clear, precise, and neutral to the 
extent possible. This is particularly important in situations where 
there is no judicial control and national courts from jurisdictions 
throughout the world participate in the interpretation process. 

Another solution to ensure uniform interpretation and 
application is provided by translation strategy. Translators can 
attempt to compensate for conceptual incongruity by using 
descriptive paraphrases, definitions, and even borrowings to 
indicate the law according to which the texts are to be 
interpreted. The use of borrowings is particularly effective in the 
parallel texts of international conventions because national 
courts have no other choice but to apply the foreign concept. 
Nevertheless, the success or failure of a legal instrument cannot 
be assigned exclusively to the translator’s ability to express the 
legal intent; eventually, having a uniform text in various 
languages does not guarantee its uniform interpretation and 
application, which eventually devolves upon its direct receivers, 
the members of the judiciary. —— | 

Thus international lawyers have proposed the intro- 
duction of ultimate judicial controls; proposals include esta- 
blishing international courts whose decisions have the force of 
binding precedents on national courts or establishing one spe- 
cialized court with exclusive jurisdiction for resolving disputes 
arising under a particular treaty or convention. Šarčević con- 
siders that the establishment of a specialized court to resolve 
disputes arising from the parallel texts of international instru- 
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ments has definite advantages, especially if the court is 
empowered with exclusive jurisdiction. This would create an 
effective control over the communication process because all the 
language versions of the instruments would be interpreted and 
applied by the same entity. From a legal standpoint, this enables 
the court to develop special rules of interpretation for 
ascertaining the common meaning which “best reconciles” all 
language versions. This also encourages interaction between 
translators and judges and enables translators to predict with 
certainty how their signals will be interpreted, thus helping them 
to to select a translation strategy that is coordinated with the 
rules of interpretation. 

It follows that a final solution to ensure uniform inter- 
pretation and application depends on the translators successful 
interaction with the judiciary. This could be achieved in practice 
by increasing translators’ involvement in all the relevant stages 
of the legal process and by capitalizing on their role as observers 
and participants in the legal communication process, thus 


reframing law as an act of communication in the mechanism of 
translation. 


Defining legal translation 


An article entitled “Challenging the Existence of Legal 
Translation", published in 2016 by the translator and researcher 
Michele Mannoni, asks a provocative question: why would we 
need a definition of “legal text” at all? In spite of the general claim 
that the language of law has characteristic features that distinguish 
it from ordinary language and, moreover, “makes it a case apart 
even in the field of special languages” (Garzone 2000:1), Mannoni 
suggests that “perhaps, there is no need to treat legal translation as 
a specific area” (Mannoni 2016:103). Nevertheless, in writing 
“against the presumed existence of legal texts”, Mannoni is not 
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deconstructing (legal) translation, but is simply proposing an 
alternative theoretical framework for it, based on Anton Popovié’s 
view of translation as a creative act. 

Referring to the “old sterile debate” on free vs. literal transla- 
tion, Mannoni declares, and practitioners can confirm, that profes- 
sional translators are rarely in a position to follow a solid 
translation theory as they can seldom use it consistently throughout 
their work. That is because such theories are text-genre related, and 
real-life translation jobs tend to resist clear-cut classes and norms. 
Deborah Cao’s Translating Law is cited to support the idea that 
even the identification of a text genre can be very difficult, as it is 
“not a polarized dichotomy, but a spectrum that admits blending 
and overlapping” (Cao 2007:8). | 

Mannoni then refers to the problem of faithfulness and 
reclaims the idea, proposed by scholars such as Anton Popovič, 
that there is no such thing as faithful translation, but only imprecise 
and non-perfect translations. The issue of faithfulness goes hand in . 
hand with the concept of equivalence, which is considered to have 
been at the core of both religious and legal translation (studies). As 
one scholar recalls, “The debate over fidelity to the ‘letter’ or the 
“spirit” in legal translation is a long-standing one, dating back to 
the days of the Roman empire when it was decreed that formal 
correspondence between source and target text was essential to 
preserve the meaning of both Biblical and legal documents” 
(Harvey 2002:180). This modern view of (un)faithful translation, 
however, comes against the idea of revelatory translation engen- 
dered by the holy texts of religion and law. The translation of those 
texts that mark the written beginnings of human civilisation was an 
inspired practice that acknowledged the mystery in/of the text, 
which could be accessed by the translator not only through its 
linguistic medium, but also in-between and beyond languages to 
produce a perfect rewriting of the original Word. 

The modern view of translation as a transfer from a source 
text to a target text is considered too linear by Mannoni and is 
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therefore replaced with Anton Popovié’s concepts of “prototext” 
and “metatext”, to suggest that translation is a communication 
process involving signs and creating a brand new text, a meta-text, 
whose creative author is the translator. In Popovié’s theory, the 
prototext is the primary text; it is created in a cultural tradition to 
which it belongs through all its instances of communication: 
sender, receiver, message, code. This is what Popovič refers to as 
the primary communication or the protocommunication. The 
translator is just one of the possible receivers who is going to 
decode the signs of the prototext and recode them into another 
code/language. The question is how, and Popovič provides an 
interesting answer, with practical applicability. In the reality of 
another cultural tradition, where another language is spoken, the 
translator is to find a text as similar as possible to the prototext 
(another metatext created by a different author) to which the 
translated text (the metatext stricto sensu) must be compared 
(Popovié 1975:37 qtd in Mannoni 2016). Conjuring up parallel 
texts as a method of translation is common practice, especially 
given today's technological developments and the digital availa- 
bility of large corpuses of aligned or comparable texts. 

At this point translation theory calls for a wider, semiotic 
perspective — or a semiological one as originally designed by 
Saussure for the study of "the life of signs within society". AII the 
images and possible meanings arising in our mind when we 
see/hear a sign are what is called “the signified” by Saussure and 
"the interpretant" by Charles Sanders Peirce — and what is meant in 
fact by that sign in that specific context is the object, explains 
Mannoni. This is a common description of the triangle of reference 
or the semiotic triangle as represented by Ogden and Richards to 
show the relations between symbol/sign, reference/thought and 
referent/object. A note to be made here is that the referent, too, is a 
sign. Since signification occurs when the association between a 
sign and a meaning is culturally recognized and systematically 
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encoded (Eco 1976:1830), any thing may be seen as a sign as long 
as there is a cultural convention which allows for this substitution. 
. In other words, a sign is anything that can be considered a signi- 
fying substitute of something else (Eco 1982:18). This latter 
something need not necessarily exist, nor does it need to subsist 
when the sign replaces it. The process of decoding the referent into 
a reference and encoding the reference into a symbol is, essen- 
tially, translation. It is the type of translation that philosophers and 
scholars have presumed to exist at the heart of language, but which 
has escaped definition and classification, though so obvious a 
process from a semiological perpective. 

In his referential study “On the Linguistic Aspects of 
Translation”, Roman Jakobson distinguishes three ways of inter- 
preting a verbal sign, all of which are assimilated to translation: 
intralingual translation or rewording, an interpretation of verbal 
signs by means of other signs of the same language; interlingual 
translation or translation proper, an interpretation of verbal signs 
by means of some other language; and intersemiotic translation or 
transmutation, an interpretation of verbal signs by means of signs 
of nonverbal sign systems (Jakobson 1959:233). Thus, it is usually - 
considered that a sign may be translated into other signs of the 
same language, into another language or into another, nonverbal 
system of symbols, in Jakobson’s own words. 

The trinity of intralingual, interlingual and intersemiotic 
translation is one of the basic tenets of translation studies, yet it 
may have overlooked one type of translation which is so ubiqui- 
tous that it goes unnoticed: intrasemiotic translation, the signifying 
substitution whereby an inner content is correlated with an outer 
expression; this process that associates signs with meanings and 
vice versa is internal to all communication and should be added to 
Jakobson’s trinity to complete the picture of human translation. 

The semiotic process at work in language and, implicitly, in 
translation varies, according to Mannoni/Popovié, under two 
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factors: subjectivity and anisomorphism. The interpretant varies 
subjectively according to the person (i.e. the interpreter) who is 
actually processing the sign in his or her mind, because one’s 
culture, experiences and view of the world are different than those 
of any other person. This process is culturally-influenced, which is 
why it may be looked at in terms of anisomorphism, i.e. the 
property of different languages using different signs to refer to the 
same thing. This idea correlates with Sapir and Whorf’s hypothesis 
of linguistic relativity, which claims that the structure of a 
language affects its speakers’ worldview, meaning that people’s 
perceptions are relative to their language. 

Returning to legal translation, Mannoni follows with a 
critique of several definitions thereof. He refers, for instance, to 
Susan Sarčević’s definition of legal language in New Approach to 
Legal Translation (1997) as the language used by experts of the 
field. Although Sartevic eventually defines legal translation as an 
act of communication in the mechanism of the law, in reading the 
former definition Mannoni equates language and text and 
considers that Sarcevié excludes other kinds of texts that are used 
in legal contexts, for instance as evidence in court. Mannoni then 
refers to functionalist definitions according to which legal texts are 
those texts to be used for legal purposes, as emphasised, for instance, - 
by Vassilios Koutsivitis (1988) or Jean-Claude Gémar (1995). 
Understanding ‘legal purposes’ in a narrow sense, Mannoni argues 
that this interpretation which focuses on the context of use 
excludes texts which may not produce a legal effect or be used in a 
legal setting, but nevertheless deal with a legal topic, such as 
handbooks and treaties. 

It is becoming apparent that these contemporary definitions, 
including their commentary, come from different perspectives on 
legal translation as an act of communication and should be 
appreciated for what they contribute to legal translation studies. 
What these different perspectives bring to mind is the instances of 
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a communicative act as distinguished by Roman Jackobson into 
sender, receiver, message, context, channel and code, with their . 
respective expressive, connative, poetic, referential, phatic and 
metalingual functions. (Legal) translation can be approached from 
any and, ideally, all of these angles. 

Thus, the two approaches critiqued above are centered on 
receiver and context. Mannoni himself adopts a sender/translator- 
centered approach by emphasizing the creativity of the transla- 
tional act and challenging the very existence of legal translation, 
based on his own professional practice. A code-based approach 
would overview the language markers that can be considered to 
qualify a legal text. A focus on channel would distinguish between 
and further investigate the translation of written legal texts and 
interpretation in legal settings, e.g. court or police interpreting. A 
message-based approach to legal translation would focus on the 
legal or law-related content of the text. All these positions and 
possibly others would need to be covered in order to provide a 
truely comprehensive approach to (legal) translation as an act of 
communication. 


A legal genre 


In 2019, Routledge published a volume entitled Research 
Methods in Legal Translation and Interpreting: Crossing 
Methodological Boundaries, edited by Lucja Biel, Jan Engberg, 
M. Rosario Martin Ruano, and Vilelmini Sosoni. The second 
chapter, by Fernando Prieto Ramos, emphasizes the importance of 
text categorisation for research in legal translation. 

Indeed, text categorisation lies at the basis of discourse 
analysis and translation studies, as “different ways of classifying 
and characterizing texts can produce different text typologies” 
(McEnery 2006:16). This means that the criteria used for the 
classification of texts and the definitions of the resulting categories 
Should be made clear and explicit. For the purposes of legal 
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translation studies, Ramos chooses to base his text categorisation 
in “genre”, stating that genre stands out as a widely accepted 
operational concept for categorising texts. In genre-based catego- 
risations of texts, the link between the communicative purpose(s) 
and the discourse conventions is virtually uncontested, writes 
Ramos, while admitting that there is, however, no consensus about 
such genre attributes or the method for identifying them, let alone 
for establishing “genre ontologies that reflect inter-genre 
connections and further subdivisions” (Ramos 2019:29-30). 

Yet the genre-based categorisation of legal texts enjoys 
wide scholarly support. According to David Lee’s attempt at 
clarifying the concepts of genres, registers, text types, domains, 
and styles, genre is “the level of text categorisation which is 
theoretically and pedagogically most useful and most practical to 
work with” (Lee 2001:37). According to Vijay K. Bhatia’s 
analysis of language use in professional settings, genre is a 
recognizable communicative event, characterized by a set of 
communicative purpose(s) identified and mutually understood by 
the members of the professional or academic community in which 
it regularly occurs, most often being highly structured and 
conventionalized (Bhatia 1993:13). 

In defence of genre, Ramos cites Alcaraz Varó and Hughes 
(2002:103) saying that “the translator who has taken the trouble to 
recognise the formal and stylistic conventions of a particular 
original has already done much to translate the text successfully” — 
a statement which refers rather to an understanding of text-type, 
then states that this is notably the case in the field of law. He 
further argues that, since legal writing is shaped by the “normative 
force of genre bias” (Rappaport 2014:199), lawyers who “under- 
stand legal writing as, at least partially, a function of genre bias 
will better comprehend how legal texts are conceived, received, 
and perceived, and will be better lawyers as a consequence”, as all 
legal professionals have “an audience with expectations precast by 
genre” (Rappaport 2014:203). 
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A confusion appears here and should be clarified, even if by 
stating the obvious: translators, even those specialised in legal 
translation, are not legal professionals. The legal profession and the 
translation profession are as separate as any others. There is only 
one particular category where the two different professions merge: 
lawyer-linguists, a specific career path described by EPSO as 
“capable lawyers with outstanding linguistic abilities” who work in 
the EU institutions and participate in the law-making process to 
ensure that new legislation has the same meaning in all European 
languages. Otherwise, professional translators can deal with texts 
from any walk of life and may choose or need to specialise in one 
or several domains, including the legal field. 

As regards a possible ‘legal genre’, according to Ramos 
“this is compounded by the overwhelming diversity of legal 
discourses”, which fulfil multiple functions and address all kinds 
of themes within countless legal frameworks, branches and 
communicative settings. The high levels of variability and hybri- 
dity of legal language, as “a set of related legal discourses” (Maley 
1994:13) make it difficult to build universally valid classifications 
of legal texts, hence definitions of “legal text” and the scope of 
legal translation remain contested (Ramos 2019:30). 

Thus it appears that postulating a legal genre does not bring 
about a solution: the criteria used and the resulting category(ies) 
remain unclear. Ramos assigns the difficulty not only to the 
“academic debate on the nature of a discipline”, but also to “the 
many textual facets of law itself as a matter of language use” and 
considers it to be “of significance for translation practice” (Ramos 
2019:30). While a scholar who applies a deductive approach might 
assume that translation work is impacted by the genre cate- 
gorisation of source texts, a professional translator would rather 
note that, in practice, text categorisation is based on criteria 
specific to the translation process and which refer to the required 
form  (legalised/certified/no authentication) and equivalent 
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substance, which is primarily determined by the destination and 
purpose of the target text as supported by the source text type. 

“Genre” is a portmanteau word; it can apply to any form of 
communication with agreed conventions. When a term has such a 
range of possible applications, its meaning dissolves. The proposal 
of ‘legal genre’ contributes nothing to clarifying its conventions 
and gives an impression of formal fixity that comes against the 
overwhelming diversity emphasized by Ramos himself. The term 
might be employed to suggest a correspondence between form, 
content and style, yet there are many genres (that is, text categories 
or classes) that coexist and sometimes intersect in the galaxy of 
legal language. Text type could be a more useful term to this end; 
however, the generic text types classified, based on the correlation 
of their form and purpose, as descriptive, narrative, expository and 
argumentative shed little light onto the language of law, which is 
generally agreed to have a very particular, performative function 
and whose textual forms and contents are different from those of 
general language. 

Indeed, the terminology framing legal translation studies is 
misleading and there is frequent confusion between domain, genre. 
and (sub)language, text type, message and style, which is probably 
due, as discussed before, to the ever emerging nature of the 
(inter)discipline and the different traditions and perspectives 
contributing to it. The concepts of “text type” and “genre” are 
sometimes used interchangeably, while new concepts like “genre 
system” and “genre network” tend to blur the boundaries and 
suggest interconnectedness. One attempt at separating and clari- 
fying these terms is made by David Lee (2001), who feels that 
“genre is the level of text categorisation which is theoretically and 
pedagogically most useful and most practical to work with, 
although classification by domain is important as well” (Lee 
2001:37) and who supports the classification of corpus texts into 
genres to facilitate language description and research. In Lee's 
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analysis, one way of distinguishing between genre and text type is 
to say, following Bieber, that “the former is based on external, 
non-linguistic ... criteria while the latter is based on the internal, 
linguistic characteristics of texts themselves” (Lee 2001:38). 

According to Bieber, “genre categories are determined on 
the basis of external criteria relating to the speaker's purpose and 
topic; they are assigned on the basis of use rather than on the basis 
of form” (Bieber 1988:170). As Lee explains, all current (then and 
now) corpora use external criteria to classify texts — for metho- 
dological reasons, because there is no agreement on the internal 
criteria to be used for identifying text types and no established text 
type categories, but also with a view to results: “The initial 
selection of texts for inclusion in a corpus will inevitably be based 
on external evidence primarily... A corpus selected entirely on 
internal criteria would yield no information about the relation 
between language and its context of situation” (Atkins, Clear, & 
Ostler 1992:5 qtd. in Lee 2001). 

While Bieber’s distinction between genre (based on external 
criteria) and text type (based on internal criteria) is, in Lee’s words, 
“attractive”, text type is also an elusive concept which cannot and 
may not need to be established explicitly (Lee 2001:41). In fact, 
genre and text type have been described in their interrelations by 
the Expert Advisory Group on Language Engineering Standards 
(1996) as follows: “Classification begins with external classifi- 
cation and subsequently focuses on linguistic criteria. If the 
linguistic criteria are then related back to the external classification 
and the categories adjusted accordingly, a sort of cyclical process 
ensues until a level of stability is established” (EAGLES 1996:7). 
From Lee’s perspective, “genre is used when we view the text as a 
member of a category: a culturally recognised artifact, a grouping 
of texts according to some conventionally recognised criteria” (Lee 
2001:46). This does not mean classifying texts according to criteria 
foreign to the texts themselves, but acknowledging their con- 
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textuality; it also implies that the internal features of a text reflect 
the external features of its context. 

For practical purposes, Lee distinguishes between super- 
ordinate genre or supergenre (e.g. literature), basic-level genre 
(novel, short-story, poem, which are more commonly known as 
Species) and subordinate genre or subgenre (romance, adventure, 
which are thematic foci); he notes, though, that basic-level cate- 
gories cluster the most relevant properties and are more easily : 
recognizable, while sub-categories operate as prototypes with 
fuzzy boundaries (Lee 2011:48). Beyong these clarifications, there 
is no generally recognizable taxonomy of genre since it, too, is at 
once all encompassing and relative to a given context of commu- 
nication and subsequent research. One might therefore wonder if a 
comprehensive generic classification is at all possible and necessary. 

However, genre might prove useful if employed more 
discriminately; once the human textual production is first divided 
by other criteria, such as domain, genre could actually function as a 
significant category, which can be further divided into subclasses. 
In literature studies, which also tend to abuse this term, there are 
three recognised classical genres: epic, lyric and dramatic, based 
on Aristotle’s fundamental distinction between the generic cate- 
gories of poetic literature. While the distinction is conventional and 
the genres have never been this clearly separate and are in- 
creasingly less so, it can nevertheless help to place the concept of 
genre in its original context. According to notebook definitions, in 
the lyrical genre authors express their feelings directly, through 
images created with figures of speech. In the epic genre, authors 
express themselves indirectly, through characters participating in 
the development of an action carried out in time and space. In the 
dramatic genre, authors express themselves indirectly, through 
characters participating in the development of an action carried out 


in time and space, using predominantly dialogue and designed to 
be acted out on stage. 
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Thus it appears that genre refers to the broad textual 
strategies of self-expression: direct, indirect, vicarious. It is neither 
substance, nor form; it designates an authorial choice that precedes 
and shapes the text. Should one wish to use ‘genre’ significantly 
for other discourses than literature, then a similar place must be 
found for the concept. For that, one should first establish the 
author, of a legal text for instance, and the chosen manner of 
expression that generates the text as is. In ancient legal texts, the 
author would make itself known in the incipit and was of divine 
origin (the god of justice) or inspiration (the ruler, in fear of God). 
In more recent texts, the empirical author varies, yet in-text 
references to ‘the legislator’ or ‘the court’? imply an abstract 
authority or power. This authority expresses itself through law, by 
legislating in parliament, enforcing through government, inter- 
preting and applying in court. In other words, one could posit the 
legislative, executive and judicial genre. The three branches of 
power, the legislative, the executive and the judicial, are a matter 
of basic political organisation, separated under the democratic 
model of governance; they produce the three legal genres through 
which power expresses itself. 


On legal texts 


In the act of communication that is legal translation, a focus - 
on the message, according to Jakobson's communication func- 
tions, would be based on the thorough study of legal texts, their 
linguistic nature and generic classification. Here, the differences in 
framing the entirety of the legal genre feed into and are 
complicated by differences in the classification of legal texts. 
Some scholars distinguish between legislative, contractual, judicial 
and scholarly texts (see Šarčević 1997), others refer to specific 
branches of legal practice, such as administrative or business law 
(see Gémar 1995). 

In Research Methods in Legal Translation and Interpreting, 
Prieto Ramos compares several legal text classifications based on 
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situational parameters. Thus, according to Trosborg (1997a:20), 
“types of texts or genres” by situation of use can be classified into: 
language of the law (legal documents), including legislation, 
common law (contracts, deeds); language of the courtroom, 
covering judge declaring the law, judge/counsel exchanges and 
counsel/witness exchanges; language in textbooks; lawyers’ 
communication (to other lawyers and to laymen); and people 
talking about the law. According to Borja Albi (2000:84—134), 
"text categories" by discursive situation classify into: prescriptive 
texts (e.g. acts, statutes, bills, regulations); judicial texts (claim 
forms, judgments, appeals, writs, orders, etc.); case-law (decisions 
of higher courts); reference works (dictionaries, repositories, 
encyclopaedias); scholarly texts (articles, textbooks, manuals, 
casebooks, manuals, etc.); law application texts (contracts, deeds, 
wills, legal briefs, etc.). Bhatia's classification (2006:6—7) of the 
"system of legal genres" by communicative purposes includes: 
primary genre (legislation); secondary genres (e.g. judgments, 
cases); enabling (pedagogic) genres, both academic (e.g. text- 
books, moots), and professional (e.g. legal memoranda, pleadings); 
and target genres (property conveyance documents, client 
consultation documents, affidavits, agreements and contracts). 
Cao's (2007:9-10) "variants or sub-varieties of legal texts" by 
situation of use include: legislative texts (e.g. statutes and subor- 
dinate laws, international treaties); judicial texts (produced by 
judicial officers and other legal authorities in judicial processes); 
legal scholarly texts (scholarly works and commentaries); private 
legal texts, including texts written by lawyers (e.g. contracts, 
leases, wills and litigation documents) and texts written by non- 
lawyers (e.g. private agreements, witness statements and other 
documents used in litigation and other legal situations). 

The comparison highlights that, whereas the criteria applied 
(i.e. situation of use in Trosborg and Cao, discursive situation in 
Borja Albi, and communicative purpose in Bhatia) show a shared 
tendency to refer to the context of use, there is no agreement on the 
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nature of the classes thus obtained. These are variably designated 
as types of texts or genres, legal genres, variants or sub-varieties of 
legal texts or the safer text categories and their delineated content 
also implies criteria related to text purpose, language function, 
setting, sender and receiver. 

Then, in an attempt at comprehensiveness, Ramos proposes 
a multidimensional model that undertakes to correlate legal 
function, text type (by discursive situation) and genre (according to 
more specific textual functions and conventions) and to avoid what 
he calls the “legal system bias” (Ramos 2014a:265). In this matrix, 
the main functions are to: govern public or private legal relations; 
apply legal instruments in specific scenarios; convey specialised 
knowledge on sources of law and legal relations. Text types are: 
legislative (including treaties); judicial (including court and 
litigation documents); other public legal instruments or texts of 
legal implementation (issued by institutional bodies, public 
servants or registries; subtypes to be identified by legal system*); 
private legal instruments; and legal scholarly writings. Genres 
cover the textual realisations of specific legal functions following 
culture-bound discursive conventions (for instance, different kinds 
of contracts or court orders). 

Applied on legal corpora of international organisations, 
including the EU, to study “the scope, features and quality 
indicators of legal translation at international organisations" (see . 
Ramos 2019), this multidimensional model resulted in a text. 
categorisation matrix featuring the functional categories: law and 
policy making; monitoring; adjudication; and administrative 
functions (Ramos 2019:40). Each of these is associated with a 
range of subcategories or "illustrative genres" —which would be 
better described as text types on account on their formal 
distinctions. The functional categories are divided into subclasses 
and the subcategories/genres are hierarchized as key and secon- 
dary. Thus, functional category 1) Law and policy-making com- 
prises 1.1. hard law and 1.2. soft law and other policy formula- 
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tions, where 1.1 covers a) key (e.g. treaties, agreements, regula- 
tions, directives) and b) secondary (input, instrumental or derived) 
(e.g. technical reports, proposals, minutes) genres, while 1.2. 
includes a) key (e.g. declarations, resolutions, guidelines, model 
laws) and b) secondary (input, instrumental or derived) (e.g. 
records, technical reports, letters) genres. Functional category 2) 
Monitoring is divided into 2.1. mandatory compliance monitoring, 
2.2. pre-accession monitoring and 2.3. other monitoring and 
implementation matters; here, 2.1. covers a) key (e.g. States’ 
reports, monitoring bodies’ reports) and b) secondary (input, 
instrumental or derived) (e.g. procedural notes, letters) genres, 2.2 
comprises a) key (e.g. communications, questions and replies) and 
b) secondary (input, instrumental or derived) (e.g. statements, 
minutes) genres, and 2.3. includes a) key (e.g. progress reports, 
working papers, notes) and b) secondary (input, instrumental or 
derived) (e.g. checklists, letters) genres. Functional category 3) 
Adjudication covers a) key (primary case documents, e.g. requests, 
appeals, judgments) and b) secondary (input, instrumental or 
derived) (e.g. activity reports, summaries, press releases) genres. 
Finally, functional category 4) Administrative functions refers to 
the organisation’s human resources, finance and procurement, and 
other coordination and internal matters. 

Eventually, the application of this comprehensive matrix 
resulting from a combined, deductive-inductive approach to legal 
texts eventually highlights three quite familiar primary categories: 
law-making, including hard and soft law; monitoring of com- 
pliance; and adjudication, including contentious and advisory 
proceedings. The author recognizes, in fact, that the research eli- 
cited a “prototypical global hierarchy”, in which international legal 
instruments feature at the top of each institutional system and 
frame the other processes of application, and notes that “all these 
processes rely on instrumental or subsidiary text categories, and 
are themselves the subject of other texts that describe institutional 
activities” (Ramos 2019:38). If followed up, these observations on 
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hierarchy and continuity may have led to a model of classification 
able to reflect such metarelations, which tend to be flattened out by 
the bi-dimensional matrix illustrated by Ramos. 

It should be noted that the text categorisation matrix discus- 
sed above refers to institutional (legal) discourse, which introduces a 
further, administrative dimension into the discussion. Foregrounding 
the primary functional categories of law and policy making, 
implementation monitoring, and adjudication, together with the 
administrative functions, Ramos generically concludes that “overall, . 
each institutional setting can be viewed as a constellation formed of 
systems of genres that are gravitationally bound and orbit around the 
key genres” (Ramos 2019:41) and emphasizes that “they are all 
interdependent within the legal framework of each organisation, and 
have internal (intra-institutional) and external (inter-governmental, 
inter-institutional and general dissemination) interfaces” (Ramos 
2019:41). Nothing is missed here but the point, which is that the 
matrix highlights the familiar trinity of the legislative, executive and 
judicial branches of power, with their respective functions of 
legislating, enforcing and adjudicating, as exercised by the 
corresponding institutions via legal discourse, backed by the internal 
and external interface of the administrative function. 

While the common ground of most text categorisations is an 
ideal link between legal theme or function, legal discourse features 
and legal context of use, they vary significantly in whether legisla- 
tive and contractual texts are grouped together or not, as well as in 
their treatment of texts that are not legal per se but happen to be 
used in a legal context. As long as legal texts are defined as “texts 
produced or used for legal purposes in legal settings” (Cao 2007:9), 
any text employed in a legal communicative situation should be 
taken into account. However, this does not necessarily correlate 
with the discursive features and/or theme of the texts, which has 
lead scholars like Cao to conclude that legal language is “the lan- 
guage of and related to law and legal process”, including “language 
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of the law, language about law, and language used in other legal 
communicative situations” (Cao 2007:9). This inclusive view of 
legal language is the polar opposite of Sargevié’s exclusive focus on 
legal texts for specialists (Šarčević 1997:9). Cao’s claim that 
“ordinary texts that are not written in legal language by legal pro- 
fessionals” constitute “a major part of the translation work of the 
legal translator in real life” (1997:12) is true in the sense that 
‘ordinary’ texts populate legal contexts and that practically any text 
can be formalised into a legal document by means of authenticated 
translation. 

A better understanding of legal texts and their features could 
result from the study of corpora, which are increasingly available 
and have already produced interesting results as to the description 
of legal texts, as well as to the analysis of their translation. In fact, 
the introduction of electronic corpora to linguistics was considered 
to be a revolution similar to the introduction of telescopes in 
astronomy (Stubbs 2004:107). As noted by Lucja Biel in a 2010 
article entitled “Corpus-Based Studies of Legal Language for 
Translation Purposes: Methodological and Practical Potential”, text 
corpora have also been applied in translation studies, yet relatively 
seldom in research on specialised translation, in particular legal 
translation. Biel emphasizes that corpus-based studies constitute a 
methodology, not a discipline of their own. Their strength lies in 
numbers; they provide an empirical inductive approach to the 
description of language use based on authentic data where theore- 
tical statements are formulated starting from statistically significant 
observations. 

However useful corpora may be, Biel emphasizes that no 
applications of corpora were described in any of the three major 
textbooks on legal translation: Saréevié’s New Approach to Legal 
Translation (1997), Alcaraz/Hughes’s Legal Translation Explained 
(2002) and Deborah Cao’s Translating Law (2007). This could be 
explained by the short timeline of corpus-based translation studies, 
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which appeared in the mid 1990s and developed significantly in 
the 2000s. Beyond their methodological contribution, it is im- 
portant to notice, as Biel does, that corpora mark a shift from the 
analysis of the source text-target text relation (in terms of- 
equivalence, accuracy) to a view of target texts as independent 
texts on their own, consequently emphasizing the importance of 
translated texts in receiving cultures (Biel 2010:6). 

This is part of a larger ‘paradigm shift (Pym 2004) in 
translation studies, which has also produced polysystem theory, 
descriptive translation studies and skopos theory. The shift of focus 
to the target text can be generally observed in contemporary 
translation research, with legal translation being perceived as an 
independent text which may “function on its own in the new 
situation without necessary recourse to the source text” (Engberg 
2002:382) and the subsequent insistence on the importance and 
emancipation of the legal translator (Šarčević 1997:112). 

It has been noted that a corpus-based methodology gives 
priority to observation over intuition (Stubbs 2004:1078), which 
comes against the more philosophical, or ‘pure’ branch of transla- 
tion studies, hence the use of corpora tends to be relegated to the 
applied side of Holmes' mapping of the (inter)discipline. However, 
it cannot be ignored that this mainly quantitative method integrates 
significant qualitative aspects through the hypotheses about the 
data provided by the corpus and generalisations about language 
use; in this sense, it may not be opposed, but rather complementary 
to a more intuitive approach. 

In what legal translation is concerned, one of the major 
limitations mentioned by Biel in the use of corpora is their availa- 
bility, in particular for less commonly used languages. This is even 
more so for parallel corpora, which require digital format and 
alignment of source text and target texts. As Biel notes, accessibility 
to the existing corpora is also limited by copyright restrictions and 
by the confidentiality of legal documents, many of which are 
private legal and litigation documents. That is why legal corpora are 


75 


OANA COGEANU 


rather small, which affects their relevance. Moreover, in the extent 
corpora, public legal texts, e.g. legislation, are over-represented, 
while private legal texts are underrepresented (Biel 2010:4). 

There is, however, an important exception in this respect: 
the Acquis Communautaire, the total body of European Union law 
applicable in the EU Member States. This collection of legislative 
documents currently comprises texts written from the 1950s to the 
present and is available in the official languages of the EU Member 
States, with the temporary exception of Irish. It is fully made avai- 
lable to the public by the European Commision through multilin- 
gual parallel corpora and translation memories. The Community 
acquis thus offers an unprecedented source of full texts and 
translation units in Bulgarian, Czech, Danish, German, Greek, 
English, Spanish, Estonian, Finnish, French, Hungarian, Italian, 
Lithuanian, Latvian, Maltese, Dutch, Polish, Portuguese, 
Romanian, Slovak, Slovenian and Swedish. It is the largest multi- 
lingual parallel corpus, containing more than 23,000 documents per 
language, with an overall size of 1 billion words, and provides a 
unique resource for (corpus-based) translation research. 

Corpus-based studies could also be used to empirically 
investigate the much debated features of legal language. As Biel 
suggests, such studies may follow several trajectories of research, 
covering both synchronic and diachronic approaches. These 
include: external variation, to see how legal language differs from 
general language and other specialised languages; internal 
variation, to highlight the differences among legal genres; temporal 
variation, to bring forth the differences between the current legal 
language and historic one(s); and cross-linguistic variation: to 
check how it differs across languages (Biel 2010:4). 

To exemplify the study of external variation, a survey of 
legal English against general English, conducted by Coulthard/ 
Johnson (2007) has shown that the English legal language has a 
different distribution of grammatical items (with a distinctive 
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distribution of or, any, shall, be and by) as well as of lexical items 
(the most frequent lexemes in the corpus included a significant 
number of lexical items such as agreement, company, lessee, party, 
agent, notice, property, etc.), proving that legal language has a 
higher lexical density than general language (Coulthard & Johnson 
2007:44). 

Research on internal variation covers a spectrum of studies, 
ranging from micro- to macroanalyses. The former dissect legal 
language into smaller units for descriptive purposes, especially for 
analysing phraseology, whereas the latter attempt to identify 
distinctive features of legal genres. Temporal variation can and has 
been studied using diachronic corpora, for instance a digitised 
collection of the Proceedings of the Old Bailey, London’s Central 

Criminal Court. The study of cross-linguistic variation is based on 
~ comparable corpora with components in at least two languages, for 
instance the publicly available Community acquis. 

“Seeing through corpora we can see through language”, 
argues Johansson (2007:51), also emphasising that “the compa- 
rison sharpens the perception of both similarities and differences” 
(Johansson 2007:55). This is confirmed by translation practice, 
where professionals occasionally resort to other language variants 
for clarification and where the comparison of such variants can 
provide a practical grasp and theoretical understanding of (legal) | 
language specificities. Moreover, parallel corpora are a primary 
resource that is commonly used in computer-aided translation, and 
parallel texts form the basis for effectively establishing source- 
target equivalence in legal translation. 


Legal language and translationese 


An attentive focus on the code could be based on the realisa- 
tion that the language of legal communication is different from the 
language of legal translation. The idea that translated language 
may differ from non-translated language is not new. The former 


TI 


OANA COGEANU 


has been referred to as translationese, hybrid language, third code, 
third language, or translanguage. 

Translationese is the language of translation usually under- 
stood pejoratively as “translation-based deviations from target 
language conventions” (Doherty qtd. in Olohan 2004: 29) or as 
“translated language that appears to be influenced by the source 
language, usually in an inappropriate way or to an undue extent” 
(Olohan 2004:90). It is an intermediary, hybrid language between 
the source language and the target language since a translated text 
“is essentially a third code which arises out of the bilateral consi- 
deration of the matrix and target codes: it is, in a sense, a sub-code 
of each of the codes involved” (Frawly 1984:168). 

The distinctive nature of translationese is caused not only by 
deviations from the norm due to source language interferences but 
also, more interestingly, by distinctive features of the translation 
process itself referred to by Mona Baker as translation universals. 
Baker sees translation as “a mediated communicative event” 
(1993:243) that is “shaped by its own goals, pressures and context 
of production” (Baker 1996:176). Consequently, translations are 
believed to show unique recurrent features independent of language 
pairs, genres, cultures, etc. According to Baker, such features 
include: explicitation, i.e. translators’ tendency to explicate what 
may be implicit in the source text; simplification and disambi- 
guation, i.e. the tendency to simplify the message and/or language 
in the target text; normalisation/conservatism, i.e. the tendency to 
exaggerate typical features of the target language; and levelling out, 
i.e. the tendency of translations “to gravitate towards the centre of a 
continuum” as translations are less idiosyncratic and more similar 
to each other than original texts (Baker 1996:180-1 85). 

The first universal, explicitation, is defined by Baker as “an 
overall tendency to spell things out rather than leave them implicit 
in translation” (1996:180-181). According to Lucja Biel, this 
tendency also seems to appear in legal translation, but may have an 
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additional cause. As one of the fundamental issues in legal 
translation is the incongruity of concepts between legal systems 
and the absence of universal knowledge structures (Biel 2008:22), 
explicitation will result from the need to bridge that incongruity, 
and the degree of explicitation is connected with the conceptual 
distance between the legal systems. At a micro-level of textual 
procedures, translators apply a number of techniques to deal with 
incongruous terms, ranging from transcription (borrowing) and 
naturalisation, literal equivalents, descriptive equivalents to 
functional equivalents (Biel 2010:9). 

The next universal, simplification/disambiguation, refers to 
the translator’s inclination “to simplify the language used in transla- 
tion”, which may be manifested in the division of long sentences 
into shorter ones; avoidance of repetitions; disambiguation; 
clarifying use of punctuation; lower lexical density, i.e. the ratio of 
lexical to grammatical words due to a higher frequency of 
grammatical words; and a lower type-token ratio due to less varied 
vocabulary compared to non-translated texts (Baker 1996:181-183). _ 
As legal translation is concerned, two manifestations of 
simplification appear: avoidance of the repetitions that are so typical 
of legal language and disambiguation of legal and other terms. 

This is also connected with how translationese differs from 
non-translated language. Corpora-based research suggests that 
translated texts show the ‘levelling out tendency’ in that they 
“gravitate towards the centre of a continuum” (Baker 1996:184). 
That means that lexical density, type-token ratio and mean sen- 
tence length are similar in translated texts, while in non-translated 
ones they have higher variance (Baker 1996:184). Furthermore, the 
distribution of linguistic features may be marked in translations 
compared to non-translated language: high frequency lexical items 

which are shared by the source language and the target language 
tend to be over-represented, while lexical items which do not have 
straightforward counterparts, the so-called unique items, tend to be 
under-represented (Tirkkonen-Condit 2004:177 qtd. in Biel 2010). 
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Also writing of translation universals, Chesterman divides 
them into S-universals and T-universals: the former concern the 
equivalence relation which holds between source texts and target 
texts, while the latter contribute to the textual fit between 
translations and naturally occurring non-translated language 
(Chesterman 2004:6-7). In Chesterman's classification, S-univer- 
sals include lengthening of TTs compared to STs, Toury's law of 
interference, Toury's law of standardisation, dialect normalisation, 
reduction of complex narrative voices, explicitation, sanitization, 
retranslation hypothesis, reduction of repetition, whereas T-uni- 
versals cover simplification (lower lexical variety and lexical 
density, more high-frequency items), conventionalisation, norma- 
lisation, untypical and less stable lexical patterning, under-repre- 
sentation of TL-specific items. Chesterman's distinction reflects 
two crucial, interrelated aspects of any specialised translation: 
accuracy and naturalness. The variable forces of equivalence and 
textual fit working in translation produce a language which not only 
transposes to some extent source into target, but also has a distinct 
nature of its own and eventually comes to modify the target code, 
impoverishing or enriching it. 


The legal discourse 


Focusing on the context in Jakobson's instances of com- 
munication, it is necessary to distinguish, however obvious it may 
seem, between a text (with its source context and purpose), the 
reference context of its use (which can differ from the original 
context and may bring with it a different purpose), and the transla- 
tion (with its own target context and purpose). It is also necessary 
not to conflate legal text, legal language and legal setting. When a 
love letter is used in court, its reference context is legal, but the 
words of love do not become legal language. When a piece of law 
Is cited in a novel, that legal text replete with legal language 
becomes a mere literary device. Texts have the ability to change 
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their meaning according to context while keeping their form 
unchanged. There is an impression that one can generally speak of 
legal words (like misdemeanor, for instance) or legal phrases 
(miscarriage of justice, for example); yet all these legal terms are 
extracted from a corpus of texts used in a legal context, where their 
meaning (sometimes their form as well) was forged in the textual 
syntax to serve the pragmatic purpose, but are always liable to 
formal updates, substantial reviews and radical recon- 
textualisations. 

Notwithstanding these necessary distinctions, it is important 
to note that a text cannot be separated from context in the sense that 
the context produces the text and the text reflects the context. If the 
legal purpose is lost, a text loses its ‘legalness’ or juridicity, while 
any text acquires that quality when employed for legal purposes. 
That is why a term more adequate to embrace the use of texts for 
legal purposes may be that of legal discourse. There has been 
occasional talk of ‘legal discourse’ as a type of specialised discourse 
in multicultural and multilingual contexts (see Gotti 2004). 

Legal discourse is defined here as form of specialised 
discourse whereby the power of the law is expressed via the three 
legal genres (legislative, executive, judicial) through a network of 
legal texts. Introducing the notion of ‘discourse’ in this discussion 
of legal translation has several advantages. First, the term simul- 
taneously covers context, language and text by referring to 
naturally occurring communication; thus discourse approaches its 
object from a pragmatic perspective and, while recognising the 
distinctions, eliminates the debate and confusion as to the source of 
‘legalness’. Second, it brings to the fore the ideological factors of 
communication, examining that which precedes and shapes the 

(con)text. Third, it brings with it the tools of discourse analysis, 
which has been increasingly used in a variety of disciplines for its 
change of perspective from text to context. 

While the word ‘discourse’ has been used since the ancient 
Greeks and the earliest discourse analysis is considered to date 
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from the early 1900s with Leo Spitzer’s Style Studies, its current 

meaning as referring to institutionalised patterns of knowledge was 

consecrated by Michel Foucault: “What civilisation has ever 

appeared to be more respectful of discourse than ours?”, he asks 

(Foucault 1981:66). In The Order of Discourse, Foucault puts 

forward that “in every society the production of discourse is at once 

controlled, selected, organised and redistributed by a certain number 

of procedures” (Foucault 1981:52). In Chris Weedon’s reading of 
Foucault, discourse refers to “ways of constituting knowledge, 

together with the social practices, forms of subjectivity and power 

relations which inhere in such knowledges and relations between . 
them” (Weedon 1987:108). It should be added that power, in 

Weedon’s interpretation of Foucault, is “a dynamic of control and 

lack of control between discourses and the subjects” and that “power 

is exercised within discourses in the ways in which they constitute 

and govern individual subjects” (Weedon 1987:113). This means 

that the author(ity) speaking in the legal genres expresses and creates 

its power within discourse for its subjects via legal texts. 

In an attempt to grasp the relationship between power, 
language, social institutions and individual subjectivity, Foucault 
developed the concept of “discursive field”. He notes that 
discursive fields, such as the law, include a number of competing 
and contradictory discourses with varying degrees of power to give 
meaning to and organize social institutions and processes and 
therefore 'offer' a range of modes of subjectivity (Weedon 
1987:35). In order to analyse this “great incessant and disordered 
buzzing of discourse” (Foucault 1981:66) in its conditions, three 
actions are required: “we must call into question our will to truth, 
restore to discourse its character as an event, and finally throw off 
the sovereignty of the signifier” (Foucault 1981 :66). 

The “will to truth” is one of the three Systems of exclusion 
that forge discourse, along with the forbidden speech and the 
division of madness, and which "tends to exert a sort of pressure 
and something like a power of constraint on other discourses" 
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(Foucault 1981:55). To call it into question is to acknowledge that 
truth is a historically bound system subservient to power. To 
restore to discourse its character is to conceive of discourses as “a 
violence that we do to things” (Foucault 1981:67) and a discon- 
tinuous practice, within which the events of discourse find the 
principle of their regularity. To “throw off the sovereignty of the 
signifier” is to look at discursive effects, that is not reduce the 
analysis of discourse to the “markings of a textuality”, but examine 
the physicality of its effects, at the level of materiality where it 
takes effect (Foucault 1981:69). 

This approach to discourse turns upside down the traditional 
concepts of creation, unity, signification and originality commonly 
used to qualify human textual production and replaces them with 
event, series, condition of possibility, and regularity. This forces an 
understanding that discourse is not only that which manifests (or 
hides) desire, it is also the object of desire (Foucault 1981:52). If 
discourse is the power which is to be seized (Foucault 1981:53), 
then legal discourse contains the power of law which is to be 
organised and controlled. On a scholarly note, disciplines, too, 
function as “a principle of limitation" (Foucault 1981:61); a disci- 
pline is not the sum of all that can be said truthfully about 
something, it is not even the set of all that can be accepted about 
the same data in virtue of some principle of coherence — because 
they are equally made up of truth and errors, errors which fulfil 
positive historical functions, and their propositions need to fulfil 
conditions other than those of truth (Foucault 1981:59-60). 

Within these disciplinary limitations, the complexity of 
discourse in general and of specialised discourse in particular 
invites a multidimensional analysis, which covers syntagmatic and 
paradigmatic aspects, ranging from lexical and syntactic features 
of the text to the cultural and ideological elements of the context. 
An example of such an analysis is provided by Maurizio Gotti's 
Investigating Specialized Discourse (2005), a volume dealing with 
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English specialised discourse in its synchronic and diachronic 
dimensions. Gotti undertakes from the very beginning to define the 
notion of specialized discourse, emphasizing that his choice of 
‘discourse’ over ‘language’ takes account of the creative and 
expressive function. Specialized discourse is considered by Gotti 
not a sociolinguistic variety, but an actual language that encloses a 
mixture of specific features coexisting in a quantitatively different 
degree as compared to general language. 

The most marked trait of specialized discourse is considered 
to be the lexicon — which is why the lexical level is the most 
widely studied, including as regards its translation into a foreign 
language. The first lexical feature of specialized discourse 
described by Gotti is ““monoreferentiality”, the fact that in a given 
context only one meaning is allowed, which guarantees conci- 
seness, semantic uniqueness and highly specific occurrences of 
lexical items, thus reducing ambiguity. Another feature is the “lack 
of emotion”, meaning that words have only a denotative function 
and lack any connotative meaning. “Referential precision”, with 
every term pointing immediately to its concept, and “linguistic 
transparency”, the possibility to promptly access a term’s meaning, 
are other features due to which specialized language is said to be 
free from ambiguity and polysemy. Conciseness is an important 
feature, ensured by linguistic devices such as zero derivation, 
merging lexemes, juxtaposition, specialisation of words from 
general language, use of acronyms and abbreviations. While 
“exactitude, simplicity and clarity, objectivity, abstractness, gene- 
ralisation, density of information, brevity, emotional neutrality, 
unambiguousness, impersonality and logical consistency all 
characterize specialized languages” (Gotti 2003:29), it should be 
noted that they coexist with linguistic conservatism and archaic 
forms (in legal texts, for instance), ambiguity, imprecision and 


semantic instability (especially in legal language, fraught with 
redundancies and repetitions). 
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Gotti goes on to describe the syntactic features of spe- 
cialized discourse and highlights that, as specialized discourse 
shares the same syntactic rules of general language, it differs in the 
frequency of use; it is this quantitative difference that distinguishes 
specialized discourse. Conciseness, which was also a lexical 
feature, appears at the syntactic level as well; it is usually achieved 
through omission of articles and prepositions, avoidance of relative 
clauses and subordination in favour of nominal groups and 
coordination, complex premodification and nominalisation. 
Actually, the lexical density of specialized discourse often derives 
from the elaboration of a complex syntax. Thus specialized 
language is characterised by elementary surface structures and very 
simple syntax versus complex and long premodified noun phrases, 
which leads to a far longer sentences (Brekke, 1989:255-259, qtd. 
in Gotti) than in general language, as is the case of English legal 
writing. Moreover, the choice of verb tenses, mood and voice is 
significant in specialized language: the present indicative tense 
seems the most frequent in scientific texts, imperatives are specific 
to technical handbooks, whereas the modal ‘shall’ is typical of 
legal texts: also, the increased use of passives contributes to the 
depersonalisation of discourse, foregrounding facts. | 

Gotti's terminological choice for discourse, with its implicit 
focus on communicative context, is accounted for when, after this 
thorough linguistic analysis, the textual features of specialized 
discourse are approached. The difference between specialized and 
general discourse is shown, again, to be quantitative. Interestingly, 
When looked at from a textual perspective, specialized discourse 
seems to break its own rules of precision, transparency, conciseness 
— Or to reorder those rules according to a given communicative 
purpose. For example, in legal writing the more a text aims to avoid 
ambiguity, the more it can become redundant and inconcise: 
anaphoric reference is replaced by lexical repetition, conjunctions 
are juxtaposed and accompanied by paraphrase. Thus Gotti 
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observes that each ‘textual genre’ follows a codified, widely 
accepted pattern which depends both on the purposes of the text 
and on the methodological framework of the discipline in question 
(Gotti 2003). 

Actually, there is extensive scholarship on the distinctive 
features of legal language/discourse. In “The creation, structure, 
and interpretation of the legal text”, Tiersma (2003) summarises 
the lexical, syntactic and structural features most commonly 
assigned to “legalese” as follows: archaic, formal and unusual or 
difficult vocabulary, technical (better said, specialised) termi- 
nology, impersonal constructions, nominalisations, passive construc- 
tions, long and complex sentences, wordiness and redundancy. 
These features are found in what is traditionally perceived as the 
core of legal discourses or styles: the language of legal experts or 
legislative discourse. Sometimes described as “fossilized lan- 
guage” (Alcaraz Varó and Hughes 2002:9) due to its formalism, 
legislative discourse occupies a central position in the legal galaxy 
and permeates the other legal discourses that apply or describe the 
law (see e.g. Kjær 2000:138-140; Bhatia 2006:6—7). 

An interesting contribution to legal discourse theory comes 
from Monjean-Decaudin (2013:24) in the notion of juridicity, 
where the “degree of juridicity” is correlated with the legal effect 
of texts (more legal force and consequences imply a higher degree 
of juridicity) and with the level of legal knowledge required to 
understand and translate them. Thus texts could be ranked 
according to their degree of juridicity, and the result would be a 
vertical (hierarchical) continuum. 

From the field of law, Rappaport (2014:222-223) proposes a 
‘Russian dolls’ approach to legal discourse where sociocognitive 
action or “thinking as a lawyer" is “the outermost generic frame" to 
situate texts; rhetorical situation or “type of law — patent, divorce, 
criminal, etc.” is “the middle doll”; and discourse structure, i.e. “the 
most specific genre, being the actual document, such as application, 
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divorce decree, or jury waiver” is the inner doll. This approach 
seems applicable from the perspective of the sender, the maker of 
the text — which the translator remakes in reverse order; it appears 
to disregard the receiver and the appeal function, without which a 
message remains an unactivated potentiality. 

Nevertheless, as Ramos notes, “generalisations on legal 
discourses are difficult to establish because of their vast scope and 
variability through space and time, not only across jurisdictions 
and legal traditions, but also within them” (Ramos 2019:34), some 
of which is due to the occasional simplification, reform or 
harmonisation of the legal galaxy. One can thus agree with Gozdz- 
Roszkowski that legal language “represents an extremely complex 
type of discourse embedded in the highly varied institutional space 
of different legal systems and cultures”, but not necessarily that it 
“should be viewed as an umbrella term referring to a universe of 
remarkably diverse texts, both written and spoken”, and 
particularly not that it should be considered to include “statements 
on law reproduced in the media” or “any fictional representation” 
of legal genres (Gozdz-Roszkowski 2011b:3281) as this wide a 
scope for legal language would be equivalent to no scope at all. 

What is important to clarify about legal discourse is its 
specific function. Rotman notes that the language of the law is not 
merely the denotation of objects, but is the language of future 
actions. Soler writes that legal language constitutes a projection 
into the future that permits one to anticipate and predict human 
behavior with the degree of certainty necessary for social life - 
(Soler 1969 qtd in Rotman 1995:191). Actually, the law does not 
predict the future; it prescribes it. As Richard M. Hare put it 
simply, the language of the law is prescriptive (Hare 1952). 

In “How to do Things with Words” (1975), J.L. Austin 
outlined the performative nature of language by explaining that to 
say something is, usually, to do something and distinguished 
between constatatives, that is statements that attempt to describe 
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the states of the world and can be judged true or false, and per- 
formatives, which cannot be true or false but only felicitous or 
infelicitous. Austin emphasized that most utterances are perfor- 
mative in nature, meaning that the speaker is nearly always doing 
something by saying something, and what speakers are doing is to 
create social realities within certain contexts. At this point, the 
legal text could be seen as a special type of performative act, 
whose function is prescriptive. 

Furthermore, Austin describes three types of speech acts or 
functions of statements: locutionary acts, “roughly equivalent to 
uttering a certain sentence with a certain ‘meaning’ in the 
traditional sense”, illocutionary acts, “such as informing, ordering, 
warning, undertaking, etc., i.e. utterances which have a certain 
(conventional) force”, and perlocutionary acts, “what we bring 
about or achieve by saying something, such as convincing, 
persuading, deterring, and even, Say, surprising or misleading” 
(Austin 1975:109). The perlocutionary force of law is unique 
through the materiality of its effects. Once formulated, a law 
informs about the order established by its words within the outer 
world and the consequences for breaking that order. 

Legal discourse is believed to be not only (too) complex, but 
also hybrid. Its “hybridity” is considered to be a result of the 
diversity of textual forms and their circulation within and outside 
legal settings, the historical contact between legal systems and, 
more recently, drafters with different backgrounds (e.g. in the case 
of international legislation, particularly EU law), but also of its 
“interdisciplinarity”, due to the diversity of subjects and spe- 
cialised knowledge covered by law (Ramos 2019:34). In reality, 
law is a specialised Subject sui generis and legal texts cover legal 
subjects and require legal knowledge. Keeping the astronomical 
perspective in mind, the choice of legal texts as a galaxy of 
reference is relative and any text will unravel if examined too up- 
close or become entangled if gazed from too far. Yet once we 
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choose, based on justified and explicit criteria, to label a text 
corpus as legal within a process of inductive/deductive reasoning, 
then it is the legalness or juridicity of those texts that is their 
primary feature and research interest, and only secondarily their 
fuzzy boundaries or many referential layers. 

The alleged hybridity of legal language/texts/discourses is 
merely a reflection of the hybrid, interdisciplinary approaches 
applied to them. The celebrated interdisciplinarity of translation 
Studies brings to translation separate linguistic, philosophical, 
cultural, technical, etc. perspectives. Born within that plurality, 
legal translation studies claims disciplinary independence while 
still resorting to the tools of linguistics and legal sciences and 
therefore remaining hardly able to distinguish its own object from 
language and law. 


Insights into legal translation studies 
A semiotic framework 


The study of legal translation brings together juridical and 
. linguistic criteria in an interdisciplinary attempt at embracing its 
dynamic object. Generally speaking, there seems to be a 
perplexing confusion between the discipline of legal translation 
studies and those of legal studies and language studies, as if when 
entering the realm of legal translation one glides automatically, and 
unproductively, from the object of (legal) translation, through the 
medium of language, to the subject of law. The ongoing academic 
debate on the nature of the discipline insistently refers to the 
features of legal language, be it in the case of one or several idioms 
or in a search for legal universals, and repeatedly discusses matters 
of law, separating or bringing together linguistic and legal 
perspectives, but ignoring translation itself in the process. 
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That is explicable to a certain extant: it makes sense to want 
to know what we speak of, how we speak of it and why. For 
instance, when translating a birth certificate, it may be useful to 
know what birth is (though not empirically or expertly) and be 
familiar with the (conventions of the) language used to document 
it, maybe even comprehend the utility of such deed. When 
translating a piece of legislation, for example the Constitution, the 
knowledge required of the conventional language used and of its 
legal subjectmatter may be proportionately wider, yet it is 
translation that should remain the focus. 

As far as all-enveloping language is concerned, in Sistema, 
norma y habla (“System, Norm and Speech”), Eugen Coseriu 
provides an integral model of how language functions by 
introducing an intermediate level between abstract language and 
concrete speech: the norm. Coseriu starts from Saussure's pair of 
terms, /angue and parole, which he finds insufficient to cover the 
whole reality of language. He shows that the opposition Jangue/ 
parole, which appears to have been based on the opposition 
society/individual in Saussure's course in general linguistics, is 
given different meanings by Subsequent linguists due to the 
different levels at which it is understood to function (Coseriu 
1993:53-54). Coseriu then compares it to alternative descriptions 
of the system of language in order to look at the fundamental 
distinctions at their core, e.g. concrete/abstract, individual/social, 
material/formal, etc. and concludes that langue should not be 
differentiated from parole based on its social character, but due to 
the fact that langue is where everything that is invariable in 
linguistic acts is preserved (Coseriu 1993:55). 

Thus, when the System of the language is reduced to the 
abstract system of functional invariants, a system of normal/ 
normative invariants is interposed between them and speech, as 
speakers perform speech acts according to previous models “which 
they include and exceed" (Coseriu 1993:59): the norm. The norm, 
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ie. the normal, constant phenomena that exist in a language, 
represents already a certain level of abstraction as compared to 
individual speech (Coseriu 1993:60), and a system may accom- 
modate more than one norm; moreover, between speech and social 
norm, individual norm can be introduced as an intermediate degree 
by retaining the elements that compose a consistent model in the 
speech acts of an individual (Coseriu 1993:64). 

At the core of Coseriu’s trichotomy. there appears to lie a 
recognisable, Hegelian distinction: that between the universal, the 
particular and the individual. If understood in its dialectical 
movement, it can provide an illuminating view of the system of 
language as a dynamic whole. As explained by Hegel in the 
Science of Logic, universality, particularity and individuality are 
the three moments of the concept; in each moment, the concept is 
the whole, since separating its elements is equivalent to sacrificing 
the totality they form (Hegel 1966:597). Within this whole, the 
particularising, individualising and universalising processes in their 
succession make up a totalising process in which universality, 
particularity and individuality are at once posited (as moments in 
the process) and determined (in their relational value within the 
process). In other words, the universal/langue/system is an extreme 
abstraction, an empty whole in its posited mode, full with its 
particular manifestations in the determined mode. The particular, 
which is the determination of the universal and thereby contains it, 
is also posited as a whole: different among themselves, the lan- 
guage/norm/discourse constitute together the universality of langue 
and are identical in their determination of it. The determined mode 
of the particular is the individual/speech/communication act, a 
singular totality in itself whose determined mode is universality — 
to complete the dialectical movement of the concept, ie. our 
rational conception of the word. 

The same Hegelian dialectic of the universal-particular- 
individual can be applied to explain our concept of law. If law is 
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taken to constitute the universal level of the concept, an empty 
abstraction full of its particular determinations, and the latter are 
individualised in their turn by legal texts, which, whole in 
themselves, determine the universality of law, then the particularity 
is posited by what has been described above as legal discourse (a 
sort of norm by parallelism with Coseriu’s description of the 
concept of language), the whole of constant, normative invariants 
or models. 

Within language, meaning is produced and communicated. 
As illustrated by Ogden and Richards’ referential triangle, the 
mind moves from the sign which symbolizes correctly to the 
thought or reference which refers adequately to the referent or 
object. For example, a word, say Constitution, will symbolize a 
thought in one’s mind referring to the empirical or vicarious 
experience of the item. The same happens in (good) translation: 
when reading a translated birth certificate, ideally the words will 
symbolize the intended thoughts of childbirth registration and the 
thoughts will refer to the respective person's birth. It is only in a 
forced or intentional metareading, when the translation is Wrong or 
is examined as a ‘translation’, that the process of transfer from one 
language to another becomes visible. Otherwise, it remains for the 
mind of the translator to bypass this flow and duplicate the symbol 
into another language. 

It should be noted that this movement illustrated by the 
triangle of reference is in itself a process of translation. More spe- 
cifically, it accounts for the ever-present intrasemiotic translation, 
as discussed above, which comes to complete Jackobson’s 
traditional distinction between intralingual, interlingual and inter- 
semiotic translation. Ironically, when dealing with (interlingual) 
translations, it is easy to lose sight of translation itself because the 
process is not apparent at the surface of language. Intrasemiotic 
translation reveals itself when inadequate or incorrect, that is when 
the equal semiotic flow is disturbed. | 
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However, the two-dimensional image of the referential 
triangle fails to accommodate the spatial projection that any 
translation entails. In fact, in order to represent the process of 
semiosis in its dynamic interrelations, the triangle itself needs to be 
reconsidered (see Cogeanu 2012). When presenting their semiotic 
triangle, Ogden and Richards mention that the referent may be a 
necessary condition for the projection of the model of signification, 
but it is not a necessary condition for its functioning; they argue 
that knowledge takes the form of signs, and those signs are 
interpreted as signifying the unknown relations of things in the 
external world. That is because “[a] sign need have no kind of 
similarity whatever with what it signifies. The relation consists 
simply in the fact that the same object acting under similar cir- 
cumstances arouses the same sign, so that different signs cor- 
respond always to different sensations” depending on contextual 
occurrences (Ogden & Richards 1923:79). Eventually this means 
that one cannot move beyond signs in the way of knowledge: 
“This is all we can do. By no manner of make-believe can we 
discover the what of referents. We can only discover the how” 
(Ogden & Richards 1923:82). | 

Moreover, according to Umberto Eco, any attempt to esta- 
blish the actualized or potential referent of a sign can only 
approximate it in terms of abstract references which, too, function 
as signs that represent a cultural convention (Eco 1982:90). The 
attempt to explain the referent of such signs circumscribes, by 
succesive approximations, the respective cultural units through a 
series of signifiers explaining the signified of preceding signifiers, 
in a potentially limitless movement back and forth, composing the 
infinite chain of what Charles Sanders Peirce called interpretants. 
Even if the referent may occasionally be the object named and 
designated through a sign in those instances when language is used 
to express actual states of the world, it must be admitted that, in 
principle, an expression does not directly designate an object but 
negotiates a cultural content (Eco 1982:81). 
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Consequently, what the referential triangle connects are 
cultural representations, each liable to occupy any of the three 
positions within a semiotic unit, while also functional in any other 
such triad, in a spatial projection of what Eco called unlimited 
semiosis. Thus, from whatever point the semiotic process departs, 
the dynamic triangle becomes an illustration of the inherent 
mobility of semiosis by revolving around its axes and duplicating 
itself into multi-dimensionality. Seen in this semiotic perspective, 
the triangle is in fact a pyramid. 

When flowing back and forth from words and/or objects to 
thoughts, the translator projects a second triangle, where 
apparently only the sign occupies a different position, in the space 
of another language. That difference is, it should be noted, in 
relation to the translator’s own semiosis of the source sign, not to 
the original semiosis of its production, which remains dormant in 
any sign and whose process (and not the original product) is 
reactivated through subsequent readings. The issue of the referent, 
that is the object which may have triggered the original semiosis, is 
solved by Ogden and Richards’ explanations of their triangular 
model and is put aside by the idea of unlimited semiosis. 

The extent to which the translator’s projection overlaps or is 
congruent with its source is open to discussion. For the pessimists 
of translation, even the thought or concept is not, and cannot be 
known to be, the same among individuals and languages. This 
means that translational semiosis does not necessarily move up and 
down the same symbolizing side of the triangle of reference, a fact 
evident in examples of concepts developed differently in different 
cultures and which a translator would need to rethink within the 
target cultural framework in order to then symbolise linguistically. 
This excludes the possibility of source/target overlapping. It may 
be offered, though, that there is at least one element that source and 
target semioses have in common, and that is the translator, the 


signifying individuality whose skillful knowledge enables the 
interlingual transfer. 
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From this perspective, interlingual translation could be seen 
in terms of congruence. In geometry, two figures are congruent if 
they have the same shape and size or if one has the same shape and 
size as the mirror image of the other (Clapham 2009) — an 
equivalence and reflection which duely apply to translation. Two 
lines that are congruent have the same length, but do not need to be 
in the same position or at the same angle on a plane; two angles 
that are congruent have the same measure, yet they may have 
different orientations or positions. This means, as translation is 
concerned, that congruent source and target texts, while not in the 
same space, share the same defining features, called in geometry 
invariants — and invariants would be those features which remain 
the same in the translation product. 

Two congruent figures are related by an isometry. Given a 
metric space, an isometry is a transformation which maps elements 
to the same or another metric space such that the distance between 
the image elements in the new metric space is equal to the distance 
between the elements in the original metric space (Coxeter 1969) — 
this is a formal, but accurate description of the ideal process of 
translation. The translator is to effect a transformation by mapping 
onto another language an image equal to the one in the original 
language. This mapping can be produced through a combination of 
what is called in geometry rigid motions, i.e. translation, rotation, 
and reflection. The term ‘translation’ in this particular context 
refers to a geometric transformation that moves every point of a 
figure by the same distance in a given direction; a rotation is a 
circular movement of an object around a center (or point) of 
rotation; and a reflection is the mapping of a figure the result of 
which is its mirror image in the axis or plane of reflection. 
Importantly, a mirror image is the reflected duplication of an object 
that appears to be identical, but is reversed perpendicularly to the 
mirror surface. In the mirror that is the translator’s mind, the image 
of the source text is reversed, in the sense that the original creative 
process of perceiving the world and expressing the resulting 
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thoughts through words is semiotically inverted in order to be 
reversed back onto another linguistic plane. Starting from any of 
the tops of the semiotic triangle, through the isometry of 
translation, congruent texts are mapped. 

This description of translation as isometry, in keeping with a 
tendency in semiology to resort to geometric illustrations, helps to 
re-present the complexities of translational semiosis. Reflecting a 
„source and then turning it around its center, translation moves its 
every point in the target direction. This means that, although the 
source and target semiotic triangles may not touch, nevermind 
overlap, they reflect each other, on different planes. In that sense, 
they are both independent in their own right, and dependent when 
considered together. This means that interlingual translation is a 
semiotic process of its own, where congruence is the rule. 


Legal translation and the issue of equivalence 


Notwithstanding the discussion above of the system of 
language and the role of translation within it, when legal 
translation studies attempt to define and discuss the larger issues of 
language and of law, that is too great an undertaking for one 
discipline alone. Legal translation studies should be able to import 
(and possibly contribute to) such knowledge from other disciplines 
like linguistics or jurisprudence, through multi- arid pluri- 
disciplinary relations, yet not forget its own what, how and why. In 
other words, in translation studies in general one need distinguish 
between its object (i.e. translation), the subject of the source/target 
text(s) (e.g. law, technology, religion, economy, etc.) and the 
medium of language. As any discipline requires an object and a 
method, it is necessary to restrict legal translation studies to the 
study of legal translation, however influenced it may be by the 
correlative study of language and law. Thus legal translation 
studies will be limited for our purposes to the process, product and 
practice of the translation of texts for legal use. 
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In “Legal Translation Studies as Interdiscipline” (2014), 
Fernando Prieto Ramos discusses the nature of legal translation 
studies as either discipline, subfield or specialization — and comes 
to define it as an (inter)discipline concerned with all aspects of 
translation of legal texts, including processes, products and agents 
(Ramos 2014:261). Ramos notes that legal translation is regarded 
by some translation theorists merely as one of the many subject 
areas of special purpose translation, “a branch of translation 
studies”. Hence definitions of legal translation (studies) range from 
border discipline: “La traducción jurídica, una disciplina situada 
entre el derecho comparado y la lingüística contrastiva” (Arntz 
2000:376), through a new discipline: “La juritraductologie est une 
nouvelle discipline qui cherche 4 déterminer les régles metho- 
dologiques applicables ă la traduction juridique” (Abdel Hadi 
2002:71) or a sub-category of translation studies: “La traductologie 
juridique est un sous-ensemble de la traductologie au sens 
large” (Pelage 2003:109, 118) to an interdiscipline: “legal transla- 
tion studies is an interdiscipline which is situated on the interface 
between translation studies, linguistics, terminology, comparative 
law, and cultural studies” (Biel 2010:6). In fact, “the debate on the 
relationship between Legal Translation Studies and the over- 
arching discipline of Translation Studies is still in its infancy, with 
positions varying according to the degree of specificity or 
commonality ascribed to the new discipline” (Megale 2008:11), 
which cannot help but remind of the disciplinary debate of which 
translation studies emerged. 

In mapping the textual territory of legal translation studies, 
“discrepancies persist at its fringes”, particularly regarding the 
place assigned to texts which do not deal with legal matters but are 
used in legal settings. For instance, a personal letter could be 
translated by a legal translator in order to be used as evidence in 
court or be required for certified or sworn translation, but this 
would not make it a legal text, as some authors claim (Abdel Hadi 
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1992:47, Harvey 2002:178). It is these specific cases wherein a 
text’s context changes, together with the “non-authoritative state- 
ments” by lay participants in the legal process, that are invoked to 
question the “supposed special status of legal translation” (Harvey 
2002:178) and thus shake the apparent certainty about legal 
translation as a category sui generis worthy of its own ‘study’. 

For instance, Harvey includes contracts, wills, expert reports 
and court documents in the scope of legal translation and considers 
that a “more inclusive definition of what constitutes a legal text 
would cover documents which are, or may become, part of the 
judicial process”. Cao also identifies “ordinary texts such as 
business or personal correspondence, records and certificates, 
witness statements and expert reports” as part of “legal translation 
for general legal or judicial purpose” and emphasizes that “ordi- 
nary texts that are not written in legal language by legal profes- 
sionals” constitute “a major part of the translation work of the legal 
translator” (2007:11-12). Ramos, however, argues that, while these 
texts could be submitted to a legal translator in legal settings, they 
cannot be systematically considered legal texts and therefore 
proposes a conciliatory approach whereby “the link between legal 
theme and/or function and linguistic features is confirmed as - 
minimum common denominator of legal texts” (Ramos 2014:264). 

Nevertheless, it is exactly this link that should be broken to 
simpify matters and delineate a scope for legal translation which is 
different from the scope of legal language and/or legal texts. As 
argued before, this apparent problem derives from the conflation of 
source text and target text function; irrespective of what a text is 
about or for, if its translation is to be used in a legal context, then 
this should be enough to consider it a legal translation, the focus 
being on the translational act. The question is not whether a love 
letter used as court evidence becomes a legal text; its translation 
for legal purposes is definitely a legal translation. The correlative is 
also true: if a piece of law is translated in order to be used in a non- 
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legal context, then the source text does not cease to be legal, but 
the target text is certainly not a legal translation. Translation can 
achieve that by its very nature as franslatio: it carries texts across — 
not only languages, but also contexts and functions. 

In Ramos' view, legal translation refers to a continuity of 
legal text — legal language — legal function, albeit he, too, accepts 
interferences or varying degrees. From this perspective, legal texts 
constitute or apply instruments governing public or private legal 
relations, or give formal expression to specialized knowledge on 
legal aspects of such instruments and relations. These functions 
follow certain linguistic patterns that are characteristic of varieties 
of legal language in different discursive situations, allowing for the 
identification of legal text types (according to text producers and 
purposes) as well as legal genres (according to more specific 
textual functions and conventions). Legal texts can also contain a 
great amount of specialized language from non-legal fields covered 
by law, while legal scholarly writings comprise a wide range of 
subcategories of general genres such as journal articles and 
textbooks (Ramos 2014:264-5). Whereas such continuity could be 
ideally expected when it comes to the source legal text — although 
an attentive analysis of legal discourse may prove otherwise —, 
translation breaks this link and maps the same text onto a new 
plane, which can be perfectly similar or completely different. 

According to Marcela Müllerová Shiflett’s “Functional 
Equivalence and Its Role in Legal Translation", legal translation 
` poses challenges that are different from the ones connected to other 
types of specialized translation and therefore requires usage of an 
adequate methodology (Miillerova Shiflett 2012:29). While the 
challenges are not specified, the recommended translation metho- 
dology is functional equivalence. Indeed, the search for functional 
equivalence is considered to be characteristic of legal translation. 

In A Textbook of Translation, Peter Newmark proposed a 
division of specialized translation, as opposed to literary transla- 
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tion, into two categories: technical and institutional translation 
(Newmark 1988:151). Given only these two choices, legal transla- 
tion is included by Newmark within the latter. The distinction is 
based on the fact that technical translation is considered to be non- 
cultural and universal, and therefore not culture-dependent, 
whereas institutional translation, which includes legal translation, 
is culture-dependent. The division is arguable from an ideological 
perspective, as it fails to recognise science and technology as time 
and space-bound and the result of a specific (super)culture; that 
such culture may be widely disseminated and that its conceptual 
framework may be generally shared within a given time and place 
makes the translation of technical texts somewhat different from 
the translation of those texts of a more local nature and smaller 
audience. 

The terms ‘technical’ and ‘institutional’ employed in this 
particular context are confusing because they commonly denote 
domains of knowledge and action and are not necessarily of the 
same kind: if an institution such as the International Organization for 
Standardization (ISO) issues technical standards, i.e. documents that 
provide requirements and specifications to ensure that materials, 
products, processes and services are fit for their purposes, is the - 
translation thereof technical or institutional? Maybe a different name 
is needed to capitalise on the empirical observation that texts present 
varying degrees of translatability (a text’s openness to translation) 
depending on both source and target factors and therefore require 
different translation methodologies in each case. Indeed, while a text 
may translate smoothly into a language of linguistic and conceptual 
proximity, the same text may transfer roughly into another, more 
remote target context; some texts may be more liable to translation, 
and there are texts which require a more thorough process of formal 
and substantial negotiation. 

One suggestion would be to distinguish between horizontal 
and vertical translational effort: texts with higher translatability, 
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which is always a function of the translational context, invite the 
translator to sail over their surface and observe the horizontal, 
syntagmatic relations of their texture in order to replicate them; 
texts with lower translatability require the translator to dive into 
their depths and explore their vertical, paradigmatic relations in 
order to tentatively recreate them. Texts can present both vertical 
and horizontal challenges in varying degrees, and the extant to 
which any text requires overall a horizontal or a vertical 
translational effort depends on both the context of production and 
the context of reception and is therefore (inter-)culturally bound. 

Returning to the recommended technique for legal transla- 
tion, functional equivalence is described by Newmark as “a 
procedure that occupies the universal area between the SL and the 
TL” (Newmark 2005:83). Weston describes the value of functional 
equivalence in legal translation by suggesting that the technique of 
using a functional equivalent may be regarded as the ideal method 
of translation (Weston 1991:23). Nevertheless, Eugene Nida sug- 
gests that functional equivalence is appropriate when the appli- 
cation of formal translation would not be adequate and offers three 
principles of functional equivalence: Principle J: Functional 
equivalence is necessary if a close, formal translation is likely to 
result in misunderstanding of the designative meaning, certain 
changes must be introduced into the text of the translation; 
Principle II: Functional equivalence is necessary if a close, formal 
translation makes no sense, certain changes may be introduced into 
the text; and Principle III: Functional equivalence is necessary if a 
close, formal translation is likely to result in serious misunder- 
standing of the associative meanings of the original text or in a 
significant loss in a proper appreciation for the stylistic values of 
the original text (Nida 1993:125). It results that functional 
equivalence, as a vertical translational effort, is only to be sought 
when the horizontal pursuit of formal equivalence would result in 
misunderstanding the designative meaning, losing the associative 
meaning or losing the meaning altogether. 
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As Nida further explains, “in general it is best to speak of 
‘functional equivalence’ in terms of a range of adequacy, since no 
translation is ever completely equivalent”. Within this range of 
adequacy, Saréevié (2000:238) distinguishes three groups: near 
equivalence, partial equivalence, and non-equivalence. Whereas an 
equivalent is a corresponding word or expression in another 
language, Saréevié focuses on the function(al) and defines the legal 
functional equivalent as a term in the target legal system desig- 
nating a concept or institution, the function of which is the same as 
that in the source legal system (Šarčević 1991 :964). However, like 
the terms and their designated concepts and referents, functions 
seldom overlap, which means that the functional equivalent 
represenis a compromise between source and target, an in-between 
meaning Which is not exactly the one indicated in the source 
language, nor exactly the one pointed to in the target language. 

Equivalence is sometimes criticized as an illusion (Snell- 
Hornby 1988), which nevertheless has not discredited the idea of 
equivalence in translation studies (House 1997:26). Reiss and 
Vermeer (1984) rejected the concept of ‘equivalence’ in favor of a 
more general concept of 'adequacy'; however, Shveitser (1993) 
pointed out that there is a distinction of effort in translating 
between equivalence and adequacy: while full equivalence is the 
highest possible quality of translation, adequacy requires a less 
exhaustive retrieval of the fully communicative-functional contents 
of the original. | 

A dichotomous approach to equivalence distinguishes 
between ‘formal correspondence versus . textual equivalence? 
(Catford 1965), *formal correspondence versus dynamic equiva- 
lence’ (Nida 1964; Nida and Taber 1969), ‘semantic versus com- 
municative translation’ (Newmark 1981), or ‘semantic versus 
functional equivalence’ (Bell 1991), advocating the superiority of 
functional or dynamic equivalence. Formal correspondence ‘fo- 


cuses attention on the message itself, in both form and content’, 


states Nida (1964:159), ‘distorts the grammatical and stylistic pat- 
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terns of the receptor language, and hence distorts the message, so as 
to cause the receptor to misunderstand or to labor unduly hard’ 
(Nida and Taber 1969:201). On the contrary, dynamic equivalence, 
based upon ‘the principle of equivalent effect’ (Nida 1964:159), is 
defined in terms of the degree to which ‘receptors of the message in 
the receptor language respond to it in substantially the same 
manner as the receptors in the source language’ (Nida and Taber 
1969:24). Then, according to Nida and Taber, “translating consists 
in reproducing in the receptor language the closest natural 
equivalent of the source language message, first in terms of 
meaning and secondly in terms of style” (1969:12). 

The advocators of dynamic equivalence frequently state its 
priority, for ‘dynamic equivalence in translation is far more than 
mere correct communication of information’ (Nida and Taber 
1969:25) as in dynamic equivalence ‘the message is preserved and 
the translation is faithful’ (Nida and Taber 1969:200). In the same 
line of thought, Newmark argues for communicative translation, 
which “attempts to produce on its readers an effect as close as 
possible to that obtained on the readers of the original” (Newmark 
1981:39). 

In an article titled “Terminological equivalence in legal 

translation: A semiotic approach”, the authors Le Cheng and King 
Hui Sin highlight that legal translation is not simply linguistic 
transcoding, but involves a simultaneous double operation: a legal 
‘transfer and a language transfer (2008:33-45). This means that 
legal translation needs to satisfy two kinds of equivalence: the 
equivalence of communicative function and the equivalence of 
legal function, in other words both communicative equivalence 
and legal equivalence. 

From here emerges a characteristic that distinguishes legal 
translation from any other non-legal translation: for an interlingual 
translator, the source text is an original text in a foreign language; 
for a legal translator, the source text is a first (hypothetical) 
application; consequently, for an interlingual translator, the transla- 
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tion is a different text in a different language, while for a legal 
translator the translation is an application of the text in a different 
context. This means that, while for an interlingual translator it is 
the meaning of the two texts that must be preserved, for the legal 
translator it is the meaning of the two applications that must be 
equivalent (Lessig 1993:1213). 

Le Cheng and King Hui Sin argue that accurate contex- 
tualisation may contribute to finding the exact functional 
equivalence. The task of a legal translator is therefore to seek the 
functional equivalence according to contexts, or to find out the 
illocutionary act or the intended meaning of a legal text. Building 
on a traditional semiotic approach inspired by Charles Sanders 
Pierce, their article proposes a translational triangle, in which 
‘Representamen’ is used to mean a legal term as a sign in the 
source text, “Reference’ for the meaning of a legal term in the 
source text and ‘Interpretant’ for a legal term as an equivalent sign 
the target text. In an ideal case, if the Reference of a Repre- 
sentamen is fixed according to the context, there shall be only one 
Interpretant as a total equivalent. 

It is worth noting that, in the specific case of translating the 
legislation of the European Union, which will be discussed in the 
next chapter, functional equivalence is not the recommended 
method. Quite the contrary, EU translation favours formal equiva- 
lence, as the target text is to reflect the linguistic features of the 
source text and EU language and the translator should therefore 
use predominantly the tools of literal translation to the aim of 
achieving a complete, formal and substantial, equivalence between 
source and target. EU translation achieves this ideal of equivalence 
by priviledging the source text during the translation process and 
‘erasing’ it thereafter. During the translation process, the original is 
to be faithfully rendered as it constitutes the common fabric of all 
language versions and the guarantee of their unity. Once the 
translation process is completed, its result no longer refers back to 
an original but symultaneously to all the other language versions, 
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which all together (re)constitute the ideal form and meaning of the 
single instrument. 


On the translator’s centrality 


With the warp and weft of translation thus lain, the re- 
maining question is who does the weaving. The meanings of a text 
are woven together by its maker, the sender, as well as by any 
subsequent remakers (receivers, resenders). In fact, a text remains 
a potentiality without someone to activate its meanings. Yet the 
translator as a re(maker) of meaning has been given comparatively 
little attention. As Catherine Way notes, translators have long been 
considered third parties outside the communication between the 
original text sender and the target text receiver. This has changed 
considerably in recent decades, and translators are now seen as an 
integral part of the communication process. Way emphasizes that 
“the position of translators is, in fact, a privileged one, as they are 
familiar with the possible obstacles in the communication process 
due to cultural and linguistic differences between the agents 
involved” (Way 2016:1013). 

Thus the translator emerges as a social agent. Way notes, 
though, that translators as “central figures who work in a social 
context” depend on the relations with other social agents and “the 
importance of their role may vary according to their interaction 
with the other agents involved” (Way 2016:1013). The scholar 
advocates an engagement with these other agents in order to 
_achieve legitimacy (better said visibility) for translators. What is 
required then at this stage is for the enactment of a “translator’s 
turn” on an academic and professional level, that is for scholarly 
reseach to focus on translators as agents of communication, and for 
professional translators to take on a more active role, as “this type 
of visible activity increases the translator’s social capital within the 
social practice in question” (Way 2016:1014) BRA; 

In spite of the centrality of the translator, in the historical 
development of approaches to translation studies the translator has 
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been largely ignored. Its individuality was not required by the 
traditional ideal of faithfullness, with its search for linguistic 
equivalence. Any translation taken over by the individuality of the 
translator (such as adaptation or imitation) came to be considered 
outside the boundaries of faithfulness, i.e. good or proper transla- 
tion. When considered at all, the translator was seen rather as a 
traitor than a creator of meaning. Exceptions date back only from 
the 1990s and include Lawrence Venuti’s shedding light on The 
Translator’s Invisibility (1995) and Douglas Robinson’s shift of 
focus in the The Translator’s Turn (1991) and subsequent works, 

As Catherine Way notes and the professionals of yesteryear 
can confirm, the translation profession found itself in a “para- 
doxical situation” in which the communicative role of translation 
was minimized and translators developed “a negative self-image”. 
This was reinforced by the translators’ isolation caused by their 
exclusion as a social agent in those communicative situations 
requiring translation (see Way 2016). This exclusion is reflected in 
the physical deletion of the translator’s presence, through spatial 
and technical arragements designed to make the translator invisible 
or unobtrusive, since considered as a mere channel for transmitting 
the message, and also manifests in underpayment and lack of 
social recognition. This exclusion can and has been addressed 
through the action of translation individuals and associations, 
complemented by the development of translation programmes and 
the growth of translation scholarship, all of which are rendering 
visible the societal role of translators and the cultural function of 
translation. 

As part of their newly acquired visibility, translators are in- 
creasingly perceived as intercultural communicators and mediators. 
With this comes a focus on the translator’s responsibility, which is 
not only a professional responsibility to the text and a legal 
responsibility to the client, but also a political responsibility as to 
the larger contexts of production and reception: “There is a 
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responsibility to be aware of our own frameworks as we ourselves 
translate” (Tymoczko 204). If in the past “Translating has long 
been seen as a secondary service and the translator as a sub- 
ordinate”, it is Way’s hope and urge that “perhaps in the 21st 
century we can improve the perception of the role of the translator, 
intervening more actively in social processes involving two or 
more cultures and languages”. 

In this context, Way argues that legal translators in parti- 
cular are ideally positioned to demonstrate that they can provide 
solutions rather than represent a costly problem in the commu- 
nication flow. In other words, legal translation should not be a 
monologue or an act of one-way communication, as Wilss once 
called it (1977:74), because this is a field where translators’ work 
may have an immediate impact, affecting people’s lives directly 
(see Molina Gutiérrez 2002). 

From a semiological perspective, a traditional model of 
communication such as Roman Jakobson’s illustration of the 
functions of language includes the sender and receiver among the 
instances of communication together with the message, its code, 
channel and context. The two-dimensionality of this linear model 
places the sender and receiver on the same plane with the message 
and flattens down the message on the same plane as its context and 
code, while bringing forth the channel. A previous concept- 
ualisation, Karl Bühler's organon model, includes the sender, the 
receiver as well as the objects and states of affairs, at the nexus of 
which the sign forms. Its centripetal dynamics tends to suggest 
better the prominent roles of the sender and the receiver as 
activators of meaning. If the two models were merged and looked 
at in three-dimensional space, then the sender and receiver could 
be seen to channel the code into a message with a contextual base, 
in what looks like a pyramid of communication. 

The mechanics of reference operates within that of commu- 
nication and vice versa; the correlation of symbol, reference and 
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referent is contained in the code channelled through the phatic 
connection of sender and receiver into a message shaped by its 
referential context — in a manner whose illustration would require 
going beyond three-dimensionality and resorting to a four 
dimensional model. As shown by Lagrange as early as the 18th 
century, mechanics can be viewed as operating in a four-dimen- 
sional space — three dimensions of space and one of time. The 
‘time’ dimension serves to show the processuality of communi- 
cative semiosis. To the extent that communication is refractive and 
that each participant makes a unique meaning of a given message, 
sender and receiver are duplicate terms for an instance which is 
only one, the agent. As a four-dimensional space requires four 
parameters to specify a point in it, the fourth parameter is the 
agent, with the other three being text, reference and context. A 
fourth dimension also allows a three-dimensional form to be 
rotated onto its mirror-image, which is what happens when the 
agent (re)makes the message within the isometry of translation. 

When it comes to agents of communication or (re)makers of 
texts, it is a human being that we usually have in mind. It may be 
too early at this stage to consider machines as text makers, yet 
machine translation is a prevailing reality already. In professional 
translation practice, it has become customary for texts, legal ones 
included, to be processed by human operators using computer- 
assisted translation tools, which pre-translate them based on 
uploaded translation memories (created from an alignment of 
„source and target texts in the respective language combinations) 
and produce a draft translation, which is then revised by the human 
translator. With the development of translation software, in those 
cases where a large corpus of similar texts is available, the 
translation thus obtained can be quite accurate, though may still 
need a human touch. One example in this sense is EU translation, 
which has developed both the rationale and the means to be as 
much machine-based as possible. 
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Resorting to machine translation may appear counterintuitive 
when the range of conceptual differences between legal systems is 
considered, yet it is a functional and productive practice in the 
translation industry. Actually, machine translation by-passes all the 
conceptual issues; it does not need to make sense, which is where 
most of the difficulty of (legal) translation seems to reside, but 
simply to match signs from parallel (con)texts. In fact, at its present 
stage, machine translation is a tool whose advantages outweigh the 
disadvantages — and whose disadvantages can also be seen on a 
positive note because they render it unable to endanger the 
translator’s position as yet: while it helps to increase output and 
terminological accuracy, thus facilitating the translator’s work and 
the quality of translation in general, the conceptual and grammatical 
errors it generates still require revision by a human translator. 

On the medium term, however, the use of machine 
translation tends to decrease the autonomy of human translators 
and, if too much depended on and insufficiently revised, it risks to 
produce a faulty and mechanical output precisely because it cannot 
access the conceptual level, i.e. the reference in the semiotic 
triangle. On the longer term, developments in machine translation 
are likely to change the face of the translation profession, espe- 
cially in what specialised translation in concerned. With the 
evolution of technology, eventually translation may come to 
require only medium technically competent assistants and highly 
linguistically competent revisers. This polarisation of the 
profession could render the translation industry more efficient, yet 
maybe less appealing. For much of the appeal of translation as a 
profession lies in the mental challenge: learning new words, 
accessing new concepts, mapping them onto another language; 
translation is a profession for the patient detectives of language. 

Interestingly, it is on the background of evolving technology 
that the individuality and creativity of the human translator is being 
praised now more than ever, as both translator professionals and 
translation scholars express a nostalgia for a time when the stan- 
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dards of the profession did not impose machine assistance, online 
resources or even computer support. In briefly approaching the 
relation of legal translation with technology, C. Way comments 
that, while major translation businesses are moving from a project- 
oriented approach to face the reality of real-time translation 
required in the globalized world, this new approach may be valid 
only for legal translators in international institutions and businesses 
handling large translation projects, while translators who still work 
mainly with original texts delivered on paper, signed and sealed by 
the authorities, are unlikely to receive these texts in digital format 
and hence will find less use for machine translation. The scholar 
ignores that such legal texts on paper fall into a limited number of 
types and, while the source may not be digital, translators 
nowadays are likely or even required to use computer-assisted 
translation tools in their work process in order to create translation 
memories and generate target texts using translation software. Way 
concludes on a general, positive note that these tools are a vital part 
of communication today, and legal translators need to embrace 
their use, when pertinent; yet her final say that “machine 
translation will never replace human translators, as was rumored in 
the 20th century” is already being challenged by the professional 
standards of today and the artificial intelligence developments of 
tomorrow. 

In a talk titled “The Convergence Era: Translation as a 
Utility”, Jaap van der Meer (2014) foretold that translation would 
soon be embedded in people’s everyday lives — more exactly in 
their digital lives. This has turned out to be true: not only are more 
and more people using translation devices or applications to 
communicate in foreign languages, but also institutions are relying 
on the exclusive machine translation of texts, at least for in-house 
use. Language translating devices are increasingly employed in 
international travel and have been introduced, for instance, in 
airport security areas in order to facilitate communication between 
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staff and foreign passengers; and translation machines effectively 
replace human resources: in 2018, at the Winter Olympics in South 
Korea, robots were used as multilingual officers to assist visitors. 

Nowadays, commonly used devices deliver the translation 
through the speaker or display it on the screen. In speech-to-speech 
translation, automatic speech-recognition software transcribes 
spoken words into text; then, the text is converted using neural 
machine translation into the text of the other language; finally, 
text-to-speech voice modulation articulates the message in the 
other language. Newer devices are getting closer to the ideal of 
instantly translating any foreign language, thus coming closer to 
natural speech. For the future, Google is researching a direct model 
of translating, called “Translatotron”, which, according to Justin 
Burr, a spokesman for Google AI & Machine Learning, is "the 
first end-to-end model that can directly translate speech from one 
language into speech in another language" (Schwartz 2019). 

C. Way insisted in 2016 that digitalisation is only plausible 
for gist translation, in which the receiver requires a basic idea of 
what is in the text and may be adequate in some fields but not in 
the legal one; at the same time, the scholar herself provides 
examples to the contrary, as digital translation could be useful to a 
legal professional or a client to get the gist of a lawsuit or a court 
sentence. A time may soon come when court interpreting is 
provided digitally and standardised legal documents are released 
and translated by automatons. 
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THE CURIOUS CASE OF EU TRANSLATION 


The role of translation in the European Union 


The European Union is a political construction based on a 
mix of national and international elements, wherefrom its “united 
in diversity” motto. Its constitutional basis is established by the EU 
Treaties, that is the primary legislation. The two main treaties on 
which the Union is based are the Treaty on European Union (or the 
Maastricht Treaty) and the Treaty on the Functioning of the 
European Union (or the Treaty of Rome), with their attached 
protocols and declarations. These have been altered periodically by 
amending treaties, of which the latest is the Treaty of Lisbon, 
amending the Treaty on European Union and the Treaty esta- 
blishing the European Community, signed back in 2007. 

The competences and procedures of the EU institutions 
have changed over time with the modifications of the Treaties and 
with the accession or, more recently, the exit of Member States. In 
brief, the legislative power of the EU is exercised by the European 

Parliament — composed of representatives of the EU citizens who 
. are directly elected every five years and are divided into transna- 
tional political groups — and the Council of the European Union — 
composed of the national ministers representing the governments 
of the EU’s Member States. The procedure by which the European 
Parliament and the Council adopt legislative acts is the “ordinary 
legislative procedure” or “co-decision”. The executive arm of the 
EU is represented by the European Commission, responsible for 
proposing legislation, implementing decisions, upholding the EU 
treaties and managing the day-to-day activity of the Union. 
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Within and beyond these institutions, translation is very 
prominent at EU level; it has been institutionalised as the activity 
of specialised directorates-general, services and centres and forma- 
lised by means of numerous guidelines and other publications. The 
translator’s role is well recognised, with translators working as 
Union officials or contract staff enjoying the corresponding 
benefits of position and payment. In fact, the priviledged status of 
EU translators has enhanced the general image of the translation 
profession, making it appear more attractive and successful — as 
confirmed by the Soaring number of candidates for EU translation 
openings and tenders, as well as by the increasing popularity of 
university translation programmes throughout Europe. 

To explore the role of translation in the European Union 
and, in particular, its relation with EU law, some understanding of 
the Union’s legislative Process is necessary. The following 
description is based on the information available on the official 
website of the European Union, europa.eu, and aims to provides a 
brief look into “the Byzantine complexity of the Union’s 
legislative procedures” (O'Leary 2011:499, STIS. 

The adoption of EU legislation is conceived as a col- 
laborative process, in the form of the “codecision” procedure 
mentioned above. While the European Parliament and the Council 
of the European Union jointly exercise legislative functions in 
accordance with the EU Treaties, the European Commission also 
plays an essential role in the legislative process. 

Thus, the procedure for the adoption of an EU legislative act 
starts with a “proposal” from the Commission. Traditionally, the 
Commission had the “monopoly on the legislative initiative”, that 
is it decided on whether and what to Propose. Nevertheless, the 
impetus for Commission proposals came from the European 
Council. The European Council, which is composed of heads of 
state or government of the Member States, does not exercise 
legislative functions itself, but it does “define the general political 
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directions and priorities” of the European Union. Moreover, since 
the President of the Commission is also a member of the European 
Council, the Council’s views are considered when establishing the 
political priorities of the Commission. | 

Initially the European Parliament had limited influence over 
the initiation of legislation, but under the Maastricht Treaty (1992) 
it was empowered to “request the Commission to submit any appro- 
priate proposal on matters on which it considers that a Community 
act is required for the purpose of implementing this Treaty" (Article 
138b of the EEC Treaty). The formal basis for the relations between 
the Commission and the European Parliament is provided by 
Framework Agreements, with the first concluded in July 2000, then 
in May 2005. Under the Lisbon Treaty (2009), which aimed “to 
enhance further the democratic and efficient functioning of the 
institutions of the EU", the European Parliament's role was 
strengthened: not only can it request the Commision to submit a 
proposal, but it must also be informed of the reasons in case the 
Commission chooses not to act on its request. 

Exceptions to the Commission's "monopoly on the 
legislative initiative" are provided by: Article 225 of the Treaty on 
the Functioning of the European Union (TFEU), under which the 
European Parliament may request the Commission to submit a 
proposal; Article 289(4) TFEU, according to which the legislative 
process may be started in certain cases by a group of Member 
States or other EU institutions; and Article 11(4) of the Treaty on 
European Union (TEU), which lays down that a citizens’ initiative 
supported by at least one million EU citizens may invite the 
Commission to submit a proposal. Moreover, the Lisbon Treaty 
also provides, by Article 24(1), for the possibility of legislation 
being suggested by European Citizens’ Initiatives: if at least one 
million citizens from at least seven Member States sign a petition 
calling for a new measure to be adopted within the ambit of the EU 
Treaties, they may invite the Commission to submit an appropriate 
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proposal. It follows that “the decision to legislate at the European 
level is a shared responsibility between institutions, while the 
Commission has discretionary power over the content of its 
proposal” (P Ponzano et.al. 2012:2-3). 

After the submission of a proposal, rhe Commission’s role 
continues as it then works to bring the legislative procedure to a 
satisfactory conclusion. The part played by the Commission 
throughout this process has called the attention of EU actors, 
commentators and scholars alike, with a focus on the challenges of 
the balancing act to be achieved, mainly through bargaining, and 
the possible asymmetry of influence, in favour of the Commission. 
An examination of the power balance between the Commission, 
the European Parliament and the Council has been offered by R. 
Thomson and M. Hosli in a study entitled “Who Has Power in the 
EU?” (2006); the study, which includes a Survey-based list of 
arguments for the Commission's power, concludes nevertheless 
that “the Council-centric view on the balance of power is the more 
accurate depiction of recent legislative decision-making” 
(Thomson & Hosli 2006:23) and therefore supports the view that 
Member States’ interests are seen as important in defining EU 
decision outcomes. The study also implies that the power balance 
is influenced by the formal procedures used and, moreover, that 
examinations of power in EU decision-making should consider 
both formal and informal institutions (Thomson & Hosli 2006:23). 

Thus, EU legislative acts start life as a "proposal" from the 
Commission, that is a complete draft text of an act. It is the initial 
text of the Commission's proposal that makes the subject of the 
negotiations between the European Parliament and the Council; as 
prescribed in the European Parliament's Rules of Procedure, any 
suggestion for a change to the Commission proposal must be 
presented in the form of a textual amendment to a specific part of 
the draft act in the proposal. The amended proposal is then 
formally adopted by the Commission in all the EU languages and 
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published as a “communication” (COM document). Since the text 
of the Commission’s proposal is the basis for the final legislative 
act, it is essential how that text is drafted in the first place. 

Within the codecision procedure, the drafting of legislation is 
also a joint effort. In that respect, the drafting process in the EU is 
very different from national practice, as explained by William 
Robinson in “Drafting EU Legislation in the European 
Commission: A Collaborative Process” (2014): the usual national 
approach to legislative drafting aims at a separation between policy 
formation and drafting, with a specialised drafter working on the 
basis of policy instructions from the technical departments. On the 
contrary, there is no such separation in the Commission: “rather 
than the final text being the responsibility of a single drafter, the 
Commission’s proposal is the work of many hands, and minds” 
(Robinson 2014:249), with the resulting difficulties and advantages. 

As far as language is concerned, the rule of EU multi- 
lingualism is observed in the institutions’ external liaisons, as 
specified by Articles 2 and 3 of Council Regulation No 1 of 1958, 
according to which institutions may be addressed by persons or 
Member States in any one of the official languages and shall draft 
the reply in the same language, respectively the institutions shall 
address persons or Member States in the official language thereof. 
However, according to Article 6 of the same Regulation, “The 
institutions of the Community may stipulate in their rules of 
procedure which of the languages are to be used in specific cases”. 
Thus, for internal procedures a limited number of working 
languages are employed in order to facilitate communication. 

The key role in formulating policy within the Commission 
is played by the Directorate-General (DG) competent for the field 
in question. Its work is conducted in accordance with the policy set 
at the level of the Commissioner in charge and the Director- 
General. DGs are divided into a number of directorates which are. 
subdivided into units. For each policy area there is a competent 
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unit or department responsible. Thus, the first drafts of a proposal 
are produced by technical experts in the department responsible. It 
is important to note that these drafters are not specialists in 
legislation or drafting. Nor are they, in most cases, native speakers 
of English, yet almost all first drafts are currently produced in 
English. While it may be a challenge for technical experts to 
generate complex texts in what is usually their second or third 
language, the process is highly formalised and standardised. From 
the early 2000s, an Editing Service was set up by DG TRAD to 
improve the linguistic quality of the documents drafted within the 
Commission. Moreover, the Commission’s Legal Service has 
developed a Drafters Assistance Package (DAP) that enables 
technical experts to consult the drafting rules and to receive 
guidance online as they are drafting. 

The department responsible formulates its proposal, 
including a complete draft text of the legislative provisions, and 
obtains the approval of its Commissioner. Before the proposal may 
be submitted to the Commission, the DG concerned must “consult 
the departments with a legitimate interest in the draft text” as part 
of the Inter-Service Consultation (CIS), as well as the Legal 
Service. Following the CIS procedure, the resulting text is auto- 
matically sent by e-Greffe to the Translation DG for translation 
into the other official languages. The Translation DG is fully 
responsible for the quality of the translations. In the European 
Commission, the final texts in all the official languages are only 
checked by legal revisers from the Commission Legal Service in 
exceptional cases — whereas in the European Parliament and the 
Council the final texts in all the languages are checked by lawyer- 
linguists. Once the Translation DG has produced the translations, it 
uploads them into e-Greffe so that they can no longer be modified. 

Whereas the codecision procedure is clearly established and 
followed, its more opaque complexities should not be overlooked. 
As M. Guggeis notes in a study on the quality of EU legislation, 
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“this seemingly simple procedure hides complex dynamics: each 
text has its own story” (Guggeis 2014:275). That story depends on 
a variety of factors: political urgency, economic interests, priorities 
of the Member States, especially the Member State holding the 
rotating presidency of the Council, as well as more elusive 
interpersonal factors, as “the success is often linked not only to the 
personal skills and experience of the negotiators..., but also to the 
personal chemistry between them” (Guggeis 2014:275). Language 
in particular plays an important part: “even linguistic competencies 
contribute to the progress of the dossiers, as ever more often 
meetings are held without interpretation and the number of texts- 
translated into all the languages at the various stages has fallen 
sharply for budgetary reasons" (Guggeis 275). It follows that 
translation has a permanent and multifold role in the EU context: 
from drafting through bargaining to adoption and publication, then 
throughout implementation and interpretation, translation is a 
constitutive element of the EU legislative process and a building 
block in the construction of the European Union. 


EU translation sui generis 


There is an impression among translation scholars, profes- 
sionals and students alike that EU translation is subordinate to the 
larger class of legal translation; as such, EU translation is 
commonly approached in the context of legal translation and 
studied as a sub-field thereof. However, an investigation of the 
relations between legal translation and EU translation will show 
that EU translation, in theory and practice, constitutes a category of 
its own. Moreover, as Lucja Biel suggests in an article on "Quality 
in Institutional EU Translation" (2017), EU translation comes to 
challenge some fundamental concepts of translation studies, such 
as the source text, target text, translation process, translation 
product, etc. 
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In the article mentioned above, EU translation is described 
by Lucja Biel as a a “multi-faceted, broad and fuzzy category” 
which may be defined as “translation rendered by and for 
European Union institutions” (Biel 2017:32). The prepositions ‘by’ 
and ‘for’ introduce EU institutions collectively as both the agent 
and the beneficiary of such translation. Biel considers that, in the 
most prototypical sense, EU translation is translation provided in- 
house by the translation services of EU institutions, while noting 
that it also covers translations outsourced to external contractors 
which are paid for and, to some extent, controlled by EU 
institutions. However, considering that at present about 30% of the 
EU translation output is produced by external contractors and that 
such output is destined for the direct use of national authorities and 
citizens, notwithstanding its functional, as well as its political and 
ideological use for the UE, such translation in neither by, nor for 
the EU institutions only. 

Irrespective of whether it is commissioned or produced by 
an EU institution, for internal purposes or external use, addressed 
to the specialist few or to a general audience, a target text is a EU 
translation if commissioned by the EU through one of its 
institutions and when released by the EU through one of its 
publication outlets. Then, EU translation could be simply defined 
as translation issued by the European Union. Nevertheless, at that 
very point it paradoxically ceases to be a translation and becomes a 
parallel text. It follows that when we speak of EU translation, we 
could refer rather to the process of translating for the EU than to its 
elusive product, which is but is not a translation, 

The EU institutions themselves define translation as an 
activity supporting multilingualism as a founding principle of the 
EU. At the European Commission, the in-house translation service, 
DG Translation, presents its activity as “translating for Europe in 
all the official languages of the EU” and describes it as including 
translation, public communication, document editing, linguistic 
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advice and website management, as well as terminology work. At 
the European Parliament, the Directorate-General for Translation 
“ensures that Parliament's documents are available in all the 
official languages of the European Union” and emphasizes its role 
in “enabling the practice of multilingualism” and thus in 
“protecting the cultural and linguistic diversity of the Union”. At 
the Council, the language service of the General Secretariat 
translates mainly policy documents and legislation for both the 
European Council and the Council of the EU and lays focus on its 
role of “making multilingualism work”. Then, it can be agreed that 
EU translation is translation for the use of the European Union or, 
as marketed by the Commission services, “translating for Europe”, 
where Europe is a conceptual product, an ideal continent that 
promotes the goals, values and interests of the Union. 

Aside from the translation services of the three main 
institutions, EU translation is also provided by the Translation 
Centre for the Bodies of the EU, which was established by 
Regulation (EC) No 2965/94 in order to offer “a practical solution 
to the problem of meeting the translation needs of a large number 
of bodies in various locations throughout the Union”. Also, 
translation and other language services for the use of the EU are 
offered by external contractors, selected by the respective 
institutions following international calls for tenders. Performed by 
a range of professionals under different arrangements and covering 
a variety of texts in different communication contexts, what these 
translations have in common is that they are solicited by the EU 
institutions, which not only issue the translation commission, but 
also assume ownership of the translation. 

It is worth emphasizing that the rights over EU translations 
belong to the Union. Framework agreements for the provision of 
translation services contain clauses whereby the Union acquires 
ownership of the results delivered by the contractor and may use 
those results for: its own purposes, including internal distribution; 
distribution to the public; communication through the press; in- 
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clusion in widely accessible databases; modification: digitisation or 
other conversion; publication for commercial or non-commercial 
reuse; other modes of exploitation (see, for instance, the framework 
agreement under call TRAD19). Upon translation delivery, con- 
tractors are required to declare that they have acquired all intellectual 
property rights needed and transfer the copyright to the contracting 
authority. Consequently, EU translation does not belong to its 
translator, does not bear the translator’s name and is not even identi- 
fied as a translation per se. No other individual or group authorship 
is recognised in the context of EU translation but the Union’s; as 
texts are released by the EU institutions through their official 
publication outlets, namely the Official Journal and europa.eu, they 
all seem to emanate directly from the European Union itself. 

Since closely associated with institutions, it makes sense to 
place EU translation in the category of institutional translation — L. 
Biel and K. Koskinen concur on this point. Institutional translation 
is further described by Koskinen as self-translation because 
translation is the institutions’ means of communication with the 
outside world, hence “the institution itself gets translated” 
(Koskinen 2008:22). Biel adds that, since the European Union is a 
supranational political union, EU translation may also be classified 
as political translation, as also suggested by Trosborg (1997b:147), 
or alternatively as diplomatic translation, because many EU docu- 
ments are a result of complex negotiations and political compro- 
mise between the Member States (Biel 2017:32). Labels such as 
institutional, political or diplomatic, legal and/or administrative 
help to describe EU translation only in part; in its aims, scope and 
means, EU translation does not appear to have an equivalent. 

Other attempts at defining EU translation are based on the 
genres or text types being translated. In Lost in the Eurofog: the 
textual fit of translated law, Lucja Biel makes a significant 
observation in this respect: while EU translation is often perceived 
stereotypically as legal translation, it is in fact much more diverse 
and covers a continuum from expert-to-expert to expert-to-lay 
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communication (Biel 2014:56). The scholar subsequently em- 
phasizes that, while the translation of EU legislation and case law 
is a special constituent category of EU translation which is criti- 
cally central to the functioning of the European Union, it represents 
“a salient (and by no means silent) minority of documents 
translated by EU translation services” (2017:33). Thus, in addition 
to law, these specialized (expert-to-expert) genres include official 
communications, institutional reports, minutes, etc., whereby insti- 
tutions communicate with experts, such as national governments 
and MEPs. In expert-to-lay communication institutions address the 
the general public, i.e. citizens, through such genres as booklets, 
letters to citizens, press releases, as well as multi-modal genres, 
such as institutional websites or tweets (Biel 2017:32-33). 

Indeed, EU translation covers those texts that make up the 
primary and secondary legislation, including treaties, directives 
and regulations, decisions, recommendations and opinions, but 
these only account for a small percentage of the total texts 
translated for the EU, which further include policy papers, reports, 
correspondence, information for citizens, etc. and are not 
necessarily for legal use. In fact, EU texts are addressed to a range 
of direct and indirect receivers, which can be broadly divided into 
authorities, stakeholders and citizens; they are destined to be used 
in a variety of legal, political, administrative, educational and 
societal contexts; they deal with a diversity of fields within the 
Scope of EU competences and beyond, which for translation 
purposes are commonly classified according to domain (legal and 
administrative, technical, economic, etc.). While these texts have a 
political underlayer and carry ideological overtones, they cannot be 
exclusively placed in only one such category without noting that 
they could also belong to one or several others. In fact, this 
possibility for multinomial classification appears to be a 
characteristic feature of EU texts and brings forth the idea that EU 
texts actually form a class of their own. 


123 


OANA COGEANU 


Whereas EU translation is distinct from legal translation, it 
remains to be seen if the two categories overlap to some extent as 
regards the translation of EU legislation. At first sight, the 
translation of EU legislation could be considered a subclass of 
legal translation in general, more specifically a type of legislative 
translation. In “Translation of Multilingual EU Legislation as a 
Sub-genre of Legal Translation” (2007), Biel argues that, owing to 
its unique features and the constraints of multilingualism, the 
language of EU legislation is distinct from that of national 
legislation, for which reason the translation of Community legisla- 
tion should be treated as a distinct sub-genre of legal translation 
(Biel 2007:144). One important difference is that, while the 
translation of national legislation is in most cases informative, with 
the original prevailing over it, the translation of Union legislation is 
authoritative: “not only does the translation of Community 
legislation bind citizens, it has a normative function”, notes Biel 
(2007:152). The translation product has the status of an authentic 
text with equal value and meaning as all the other parallel texts. 
While usually legal translation enables "the mechanism of the law 
to function in more than one language", as shown by Šarčević 
(2000:1), EU legal translation enables the mechanism of the law to 
function at once in all the official languages. 

In accordance with the principle of multilingualism, EU 
legislation is adopted in all the official languages of the EU and is 
published in the Official Journal of the European Union in all the 
official language versions. This means, essentially, that all the 
language versions are equally valid and authentic and no version 
prevails over another. Consequently, in EU legislation, all lan- 
guage versions form a single instrument presumed to have the 
same meaning in all the languages. This is referred to in the 
literature as the principle of plurilinguistic equality (van Els 2001), 
the principle of equal authenticity (Šarčević 1997) or the principle 
of the equality of authentic texts (Doczekalska 2005). 
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Providing a comparison between the translation of national 
law and the translation of EU law, Biel summarizes the distinct 
features of EU legal translation as follows: the language of the law 
is characterised by deculturalisation vs. the new common supra- 
national context, drafted by native and non-native speakers under 
constraints of multilingualism and with regard to subsequent 
translation; the status of translation is authoritative, as the transla- 
tion constitutes an authentic text that forms a single instrument with 
the original; the function is normative/prescriptive; the indirect 
recipient is made up of the citizens of the Member States, while 
direct recipients are legal practitioners; as regards the directionality 
of translation, direct translation by native speakers of the target 
language is preferred; the principle of fidelity is rephrased as 
fidelity to the single instrument; the terminology is that prescribed 
by EU institutions, consistent with already existing translations in 
the field, excluding terms reserved for national law; the style must 
be consistent with prescribed EU use; ambiguities are resolved by 
the ECJ consulting all the language versions, and interpretation is 
based on the teleological approach (Biel 2007:148-160). 

When leaving aside the different, national vs. EU reference 
system, as well as the features of the source text, an essential 
difference between national and EU legal translation is the transfer 
of authority from source to target text. Translators are provided 
with a source text, usually drafted in English, sometimes translated 
into that pivot language, but the typical relation between source 
and target text is erased after the translation process: there is no 
‘original’, nor is there a ‘translation’. What emerges is a range of 
parallel versions of equal standing. To read and interpret any of the 
language versions, one must refer to the single instrument, an ideal 
(multi)text which entails the meaning within and beyond all 
versions, communicating the intention of the legislator. 

The question arises whether it is possible to achieve the 
same meaning in all the official languages. Some considered it a 
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legal fiction and "a feat of legal magic which defies all logic but is 
nevertheless necessary to safeguard linguistic equality" (Wagner 
2000:f); others have described it as “admirable in its idealism and 
concern to maintain equality between groups, but utopian" 
(Wright, qtd in van Els 2001:327). Notwithstanding the theoretical 
validity of the question, practical solutions have been found in 
order to make multilingualism feasible: they required both to 
adjust the drafting language in order to render it as translatable as 
possible into the other official languages, and to adopt a flexible 
approach to interpretation. 

On the input side, legislation is drafted in one of the proce- 
dural languages, predominantly English and, in order to arrive at 
the same meaning (or rather to convey the same legislative intent) 
in the other languages, “the drafting language undergoes a certain 
degree of deculturalisation” (Biel 2007:149). As emphasized by 
van Els, deculturalisation or the reduction of the cultural 
embedding is typical of lingua francas (2001:329) and entails 
lexical and grammatical simplification. 

Both the drafting language, and the input text are simplified 
with a view to making them more easily translatable. The require- 
ment for simplification is explicit in the institutions’ drafting 
guidelines, which advise that “the drafter has to take into account 
constraints of other languages and avoid any "idiolinguistic' 
solutions" (Kaduczak 2005:38). According to Principle 1 of the 
Joint Practical Guide, EU legislation requires a clear, simple and 
precise language to ensure the equality of citizens before the law 
through comprehensible law (2003:10). The Guide recommends 
the use of everyday language as, where necessary, clarity of 
expression should take precedence over felicity of style (2003:11). 
Drafters should avoid too complex syntax with multiple subor- 
dinate clauses, as overly complex and ambiguous sentences may 
be problematic in translation. Specifically, the English Style Guide 
recommends translators to use “language which is as clear, simple, 
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and accessible as possible, out of courtesy to our readers and 
consideration for the image of the Commission” (2000:1). 

Apart from lexical and syntactic simplification, the language 
of EU legislation is also marked by semantic decontextualisation. 
Culturally-specific meanings are to be avoided: Principle 5 of the 
Joint Practical Guide of the European Parliament, the Council 
and the Commission specifies that “draft acts shall be framed in 
terms and sentence structures which respect the multilingual nature 
of Community legislation; concepts or terminology specific to any 
one national legal system are to be used with care” (2003:17). 
Instead, translators of EU legislation are required to use the EU 
terminology that is consistent both internally within a given act, 
and externally with other EU legislation from the same field. 

As emphasized by CEJ, the terminology of EU legislation is 
‘peculiar’ to it, and “legal concepts do not necessarily have the 
same meaning in Community law and in the law of the various 
member states” (CEJ, CILFIT case). In fact, the EU conceptual 
network consists of new transnational concepts together with old 
national concepts, with completely or partially overlapping 
boundaries. As a result, one of the distinguishing features of EU 
translations is “the blurred divisions of languages and cultures, as 
translation is frequently intracultural” (Koskinen 2000:59). How- 
ever, the avoidance of national terms and the Union-level 
conceptual structure and terminology produce the perceived 
strangeness of EU texts, which produce an enclosed conceptual 
and linguistic universe, and increase the distance between the 
translation and its recipients. This distance is further increased by 
what appeared, in 2000 at least, as an ‘unfamiliar and undomesti- 
cated eurorhetoric' (Koskinen 2000:61). 

On the output side, as regards the interpretation of EU 
legislation, the supreme authority on Union law is the European 
Court of Justice (ECJ), an independent and supranational court. As 
EU law does not contain interpretation rules, the task of 
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interpreting EU law is ultimately assigned to the ECJ, which has 
exclusive jurisdiction over it. Thus CEJ has the unique power to 
provide the authoritative interpretation of EU law and is tasked to 
promote the unity, continuity and acceptance of EU law. 

The main interpretative methods used in the EU legal order 
are structuralism, that is intepreting a particular provision by 

„reading it in the light of the legal text as a whole and its context, 
and the teleological approach, that is interpreting legislative 
provisions in the light of the purpose, values, legal, social and 
economical goals they aim to achieve. 

As pointed out in the Court’s judgements, in order to ensure 
the uniform application and interpretation of EU law it is necessary 
to interpret it on the basis of the intention of the authors or even the 
purpose and general scheme of the act. 

Some of the leading statements on how EU law is to be 
interpreted were made by ECJ in the CILFIT case (CILFIT v 
Ministry of Health (1982) Case 283/81). In CILFIT, the ECJ ruled 
that: “every provision of Community law must be placed in its 
context and interpreted in the light of the provisions of Community 
law as a whole, regard being had to the objectives thereof and to its 
state of evolution at the date on which the provision in question is 
to be applied”. 

In the CILFIT judgement, the Court also states the inde- 
pendence of EU terminology: “Community law uses terminology 
which is peculiar to it. Furthermore, it must be emphasized that 
legal concepts do not necessarily have the same meaning in 
Community law and in the law of the various Member States.” 
This derives from the fact that EU law itself is perceived of as an 
autonomous body of law, to ensure that its rules and concepts can 
be implemented consistently, i.e. independently of national contexts. 

According to the judgement in Case C-268/99 Jany v 
Staatsssecretaris van Justitie, the uniform application of 
Community rules requires that they be interpreted in accordance 
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with the actual intention of the person who drafted them and the 
objective pursued by that person in particular in the light of the 
versions drawn up in all languages. The judgement in: Case 30-77 
Régina v Pierre Bouchereau reinforces that the different language 
versions of a Community text must be given a uniform inter- 
pretation and, in the case of divergence betwen the versions, the 
provision in question must be interpreted by reference to the 
purpose and general scheme of the rules of which it forms apart. —— 

As regards the interpretation of EU primary law, the CEJ 
practices judicial activism (Roesler 2012:980), that is judges 
exceed the possible literal meaning and contribute to the 
development of the law. Actually, according to Article 220(1) EC, 
largely replaced by Article 19(1)(I) TEU, it is the role of the ECJ 
judges to develop EU law. By developing principles such as the 
primacy of EU law and the direct effect of EU law, the Court is 
contributing to the development of a fully-fledged legal system, 
consolidating European law as an independent body of law, which 
is not part of international law but constitutes the backbone of an 
autonomous community based on the rule of law (ECJ Opinion 
1/91 — EEA I [1991] ECR I-6079, para 21). 

Regarding the interpretation of EU secondary law, the Court 
oscillates between the “effet utile” orientation (ensuring the 
practical effectiveness) and judicial restraint. Moreover, at national 
level, the rules of interpretation for national courts lay down the 
obligation of the Member States to interpret law in accordance 
with European law, which includes the compatibility with primary 
law and the conformity with secondary law. 

As part of the strategy that enables the EU to function 
multilingually, the drafting and translation of EU legislation as an 
independent body of law, but also of other EU texts are highly 
formalised, whereas the interpretation of such texts is not bound by 
their letter, but must refer to their collective spirit. As Biel has 
observed, there is a certain paradox in the prescribed literalism of 
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translation, on the one hand, and the departure from literalism in 
the interpretation by the ECJ, on the other hand (Biel 2007:155). 

In this unique process of tight drafting and flexible 
interpretation, translators occupy an important, intermediary 
position. The translator of EU legislation is part of the legislative 
process and, moreover, may have an impact on the draft act. The 
Joint Practical Guide advises drafters that translators’ comments 
may be valuable and practical as they help identify errors and 
ambiguities in the original text and "in many cases, the best 
solution will be to alter the original, rather than the translation" 
(2003:20). A bi-directional relation (Biel 154) exists between 
drafting and translation, as sometimes the "original linguistic 
version happens to be corrected to align it with the 'translations"" 
(Kaduczak 2005:39) EU guides emphasise the communicative 
factor of translation, noting that it should use a clear and 
comprehensible language. At the same time, translators are also 
required to maintain the same degree of ambiguity as in the source 
text, whether it is intentional or not (Akehurst 1972:26). 

Notwithstanding all of the above, EU translation should 
not be circumscribed to the translation of EU law, as the primary 
and secondary legislation represents only a small, albeit central, 
part of the EU text corpus. This corpus includes a wide range of 
texts, from treaties to tweets, all marked, nevertheless, by EU 
authorship. In focusing on (the translation of) EU law, scholars 
tend to overlook the variety of text types produced and 
disseminated by the European institutions as part of the “united in 
diversity" discourse, all gravitating around EU law. Indeed, EU 
legal translation has elicited the most research interest for bringing 
forth a distinct legal order — and not so much for the new methods, 
tools and perspectives in translation brought about by the 
requirements of EU multilingualism, which probably constitute its 
most significant contribution to translation studies. 
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Approaches to EU legal translation 


Early approaches to EU (legal) translation come from a 
juridical perspective and usually have harmonisation as their main 
concern. In 2006, Pozzo and Jacometti’s volume Multilingualism 
and The Harmonisation of European Law stressed the importance 
of studying the relationships between language and law, particularly 
in the context of EU harmonisation, with a focus on the develop- 
ment of a common European legal language. The volume was 
based on papers presented at a comparative law conference held in 
Como, Italy in April 2005, and the multidisciplinary approach 
sought is evident from the list of contributors, which include 
representatives of EU institutions, jurists and comparative lawyers, 
as well as language researchers. The book opens with contributions 
on “Legal Terminology and the Harmonisation of European Law”, 
then focuses on “The Community Institutions: The European 
Commission” and concludes with retrospective and prospective 
remarks: “From Debate to Critique: Reflections and Perspectives”. 

In 2012, a volume on Legal Integration and Language 
Diversity, authored by C.J.W. Baaij and published in the Oxford 
Studies of Language and Law, begins by (re)stating the inherent 
connection of law and language in the European Union and 
emphasizes translation as essential for the functioning of the EU. 
Subtitled “Rethinking Translation in EU Lawmaking”, the book 
proposes an interdisciplinary framework that combines legal, 
political and linguistic studies to approach the policy and practice 
of EU multilingualism; in this framework, translation is described 
as the meeting ground for the apparently diverging goals of the 
EU, i.e. providing legal integration and ensuring language diver- 
sity. Overviewing the apparently incompatible policy objectives 
and translation practices of the EU legislative procedure, Baaij 
proposes a controversial, but apparently practical alternative: he 
suggests that the English language version should serve as the 
original and only authentic legislative text, especially with the 
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advent of Brexit. With Brexit a reality since the 1st of February 
2020, English could actually be a conventional choice for an 
institutional lingua franca that is no longer an official language of 
the Member States — which would eliminate nationalist positions 
and simplify institutional procedures. It should be noted though 
that establishing one authentic text would undermine multilin- 
gualism as a principle of the Union rooted in the founding Treaties 
and the Charter of Fundamental Rights; moreover, imposing one 
language and one text would diminish the accessibility to and of the 
Union, with the consequence of diminishing not only the linguistic 
scope, but also the territorial and material power of the EU. 

Such a situation is as inconceivable as, for instance, the 
Catholic Church reverting to Latin as its only liturgical language. 
Paranthetically, in the 4th century Latin was chosen by the 
Western Roman Catholic Church as its ecclesiastical language, for 
political and practical reasons, at the expense of the more 
scholarly, Eastern-bound Greek, At that time, Latin was the 
language of law and the military — and St. Jerome’s challenging 
translation of the Bible into Latin, the Vulgate, was addressed to 
commoners, In its turn, Latin was replaced by vernacular, national 
languages within a larger societal and political process of frag- 
mentation that, nevertheless, allowed for a wider dissemination of 
the church’s message. It should be reminded that, in the case of 
Biblical translation, the Word is belived to be communicated, 
unaffected, through and beyond language versions. Nevertheless, 
Latin remains to this day an official church language; 
coincidentally, it features on IATE alongside the official languages 
of the EU. There may come a time when, in a larger centripetal 
movement, human society would move towards a common 
language; until then, however, translation is (in) its nature. 

A 2015 monograph on Language and Culture in EU Law, 
edited by Susan Sartevic, confirms that the existing theoretical 
concepts and frameworks cannot address sufficiently the 
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complexity of multilingual law and its translation. The volume 
evidences a number of paradoxes and tensions inherent in EU legal 
translation: vertical versus horizontal equivalence, fidelity versus 
readability, exteriorisation versus domestication, conformity versus 
creativity, the single meaning versus the single text approach to 
multilingualism, de facto versus de jure original, etc. In particular, 
lawyer-linguist Colin Robertson’s contribution entitled “EU multi- 
lingual law: Interfaces of law, language and culture” offers an 
insider’s viewpoint on interdependencies of EU law, explaining the 
interplay of political, linguistic and legal factors which affect EU 
legislation from drafting to interpretation. Robertson discusses a 
specific feature of EU law, the distinction between the vertical and 
the horizontal linguistic dimension. The vertical dimension lies 
within a single official language between a legislative text and its 
predecessors and any future superseding texts, related legislation 
and higher-ranking texts, as well as the language of national law 
(2015:41-43). In translation studies, this is also known as textual fit 
(Biel 2014) and in EU institutions it is referred as ‘multilingual 
concordance’. The horizontal dimension offers a ‘parallel’ view 
and covers all language versions which are synchronised through 
style guides and other reference materials; in Robertson’s words, 
“the language versions march in step like a row of soldiers, each 
aiming to convey the same message” (2015:44). In her contri- 
bution “Theoretical aspects of legal translation in the EU: The 
paradoxical relationship between language, translation and the 
autonomy of EU law”, Anne Lise Kjær continues on Sartevic's 
discussion of paradoxes behind EU translation by focusing on the 
declared autonomy of EU legal concepts, i.e. their ‘semantic 
independence’ from domestic law. Asking how such autonomous 
concepts. are actually applied in national contexts outside the 
international discourse community, Kjær argues that “stating 
autonomy does not automatically result in autonomy” but it 
refocuses the European lawyers’ legal discourse and may bring 
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about a change also at the national level (2015 :105). Furthermore, 
Jan Engberg’s chapter entitled “Autonomous EU concepts: Fact or 
fiction?” picks up the issue of the declared autonomy of EU con- 
cepts discussed by Kjaer and approaches it from the perspective of 
knowledge mediation and cognitive semantics. The author evokes 
the lenses of culture and interpersonal communication to de- 
monstrate how meaning is conceptualised and how such concep- 
tualisations are intersubjectively shared. Engberg concludes that 
conceptual autonomy is possible rather as ‘an emerging cha- 
racteristic’: “we learn that known concepts from national law can 


also acquire a supranational, autonomous meaning over a period of 
time” (2015:180-181). 


A EU legal culture 


The declared insufficiency of the existing jurilinguistic 
frameworks for approaching EU law and translation suggests that 
the EU has indeed developed, as Biel argued, “a distinct supra- 
national conceptual network” (Biel 150) and that the EU legal 
language reflects a legal culture of its own based on the 
Community acquis. | 

Going beyond distinctive, national legal cultures and the 
corresponding research traditions, the development of international 
law and especially of EU law calls for an investigation of the 
contemporary, supernational ways and settings in which law and 
language co-operate. At the 2017 ILLA conference Language and 
Law in a World of Media, Globalisation and Social Conflicts, 
which relaunched the International Language and Law 
Association, a panel dealt specifically with “EU Legal Culture and 
Translation in the Era of Globalisation”; the contributions were 
published in a special issue of the ILLA in 2018 and were reported 
by Lucja Biel and Vilelmini Sosoni in a homonymous chapter of 
Legal Linguistics Beyond the Borders: Language and Law in a 
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World of Media, Globalisation and Social Conflicts, edited by 
Friedemann Vogel in 2019. 

Biel and Sosoni argue that “EU terminology is the result of 
the Europenisation of law which is achieved through the con- 
vergence of national laws and law harmonisation but is also 
strongly affected by global trends which are in turn influenced by 
socio-political and historical factors” (2019:207-208). Highlighting 
the double, European and global, universalising and particularising 
tendencies in EU law (Biel and Sosoni 211), the scholars focus on 
the process of Europenisation, which is due both to the original 
transplantation of national concepts in EU law, and to its sub- 
sequent impact on and transposition into national law in a project 
of harmonisation. As Kuentzler and Warlouzeet also explained, the 
top-down dynamic, according to which European law influenced 
national legislation and which is considered to prevail, should be 
associated with a bottom-up movement, in which the creation of 
European law was shaped and influenced by national approaches, 
with national concepts being transposed in European legislation 
(2013:89-90). By extension, EU legal culture as a whole could be 
seen as a bi-directional project(ion) in which the vertical axis of 
national harmonisation, a varying function of achieving uniformity 
yet preserving diversity, meets the horizontal axis of globalisation, 
determined in its turn by multiple variables in a tense bottom-up 
and top-down relation. 

The double, national and global, source of EU law and its 
two-way dynamics result in “a hybrid conceptual and linguistic 
space within which the EU legal culture has evolved through 
multilingual translation” (Sosoni and Biel 2018:3). Two inter- 
related features are thus emphasized: hybridity and translatedness. 
The terms hybrid and hybridity are frequently used to describe the 
EU construction, especially when it comes to EU legal language, 
EU legal culture and EU (legal) translation (see Trosborg 1997, 
Garzone 2000, Schaeffner/Adab 2001, Matilla 2006, Felici 2010, 
Biel 2014). A hybrid is a construct from homogeneous elements; 
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in the EU context, the term is used to designate a convergence of 
linguistic and cultural conventions (Schaeffner/Adab 2001:173) or 
a compromise between the constituent legal cultures in a space 
where there is no linguistically neutral ground (Trosborg 
1997b:145-147). Moreover, hybridity is induced by the drafting 
process, which involves multiple phases and participants, as well 
as by the translation process, which entails intercultural negotiation 
and compromise. As Sherry Simon argues in the Handbook of 
Translation Studies, hybrid texts are those that display translation 
effects: dissonances, interferences, disparate vocabulary, a lack of 
cohesion, unconventional syntax, a certain weakness or deterrito- 
rialisation (Simon 2011:50). Yet translation effects are displayed, 
to a lesser or greater extent, by all translated texts and are not 
necessarily dissonant but also harmonising. This means that, as 
Biel and Sosoni also concede, hybridity may be perceived an an 
inherent feature of translations and other mediated texts, not only 
in the EU context (Biel and Sosoni 2019:210). 

Nevertheless, as the two authors emphasize the hybridity of 

EU legal culture, they choose to focus on terminology as a 
representation of the conceptual structure of EU law. The two 
argue that the complex interplay of national legal cultures (espe- | 
cially those of the founding members) with globalisation and 
Europenisation tendencies affects concretely the creation and use 
of terms (Biel & Sosoni 2019:215). The resulting key problem 
areas and paradoxes of EU terminology which are linked to 
hybridity are summarized as follows: the presumed supranational 
and autonomous nature of EU terminology, as ruled in the CILFIT 
case; cultural neutralisation with the recommended avoidance of 
system specific terms of national law, confronted with the implicit 
reliance on terms of national law; the double legal environment of 
EU terms, which are created at supranational level but are applied 
in national systems; unstable and vague meaning of EU terms (Biel 
& Sosoni 2019:216). Vagueness of meaning may be accounted by 
the fact that EU terminology is in the making; its meaning lacks 
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stability not only because of a lack of legislative definitions and 
undeveloped case law (according to Kjaer 2007:81), but also due 
to a lacking deep level structure of meaning — because the EU 
creates its meaning as it creates its language. 

The linguistic problems, believe Biel and Sosoni, can be 
addressed in the drafting stage, but are exacerbated in translation 
because of the usual issues of language asymmetry, polysemmy, 
cognitive constraints and lack of background knowledge. At the 
same time, it should be noted that translation can contribute to the 
mutual adjustment of terms within the multilanguage of the EU 
and could anticipate the necessary systemic adjustments within the 
Union. By confronting the EU system with the national system as 
reflected in language, translation can reveal the flaws and merits of 
EU terms in form and substance, their capacity for export to each 
and every official language, and thus it helps to test and fine-tune 
the EU construction. By linguistically matching the national 
system to the EU system, translation identifies the elements that 
can best accommodate the desired content, highlighting not only 
differences but also similarities and feeding the EU construction 
into the national culture. 

This discussion of hybridity in the EU context resonates 
with the alleged hybridity of translation (studies), a commonplace 
of scholarship in the field which resulted not necessarily from the 
investigation of its subject, i.e. translation, but from the idea that a 
discipline formed at the intersection and through the contributions 


of different fields is necessarily hybrid. Like the (emerging) 


discipline studying it, EU legal culture itself is considered hybrid 
“since it initially derived from national law, which it sought to 
harmonise and over which it prevailed, eventually growing into a 
supersystem of law with impact on the national systems and within 
the global legal ecosystem. In the process of creating the EU legal 
culture, translation has made an essential contribution and left a 
permanent mark, which means that the unique nature of EU 
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translation could and should be approached from a dedicated, 
interdisciplinary perspective. 

With regard to the translation-mediated nature of EU 
culture, Biel and Sosoni conclude on the function of translation as 
both an enabler and a constrainer due to “an extreme degree of 
mediation and filtering of law through the EU’s official languages, 
as well as national legal cultures linked to them” (Sosoni & Biel 
2018:2). Indeed, translation is a constitutive part of the EU legal 
process and a shaping force of EU discourse; from drafting to 
interpretation, translation is not only instrumental, it is essential. It 
is by means of translation, interlingual and intersemiotic, that the 
Union has been established as a multilingual community of 
meaning. Its core message, in the form of EU law, is an inte- 
rlingual product, whose meaning does not reside in one language 
version, but in all the parallel versions cumulatively and, even- 
tually, not in the words, but in their intended purpose. Moreover, 
EU (legal) culture presents the ultimate case of translation, 
whereby the translation product changes its nature and becomes as 
much of an original as its source, in a unique transmutation. 

The European Union’s glossolalia might remind of another 
case of speaking in tongues: according to the Acts of the Apostles | 
2, on the day of Pentecost the Holy Spirit descends upon the 
apostles, who begin to speak in fifteen languages or more to the 
gathered followers of Christ, announcing the Mesianic Age. The 
EU's message makes no claim to holiness, quite the contrary, it is 
declaredly secular; nevertheless, the possibility of its equivalent 
communication in all languages and beyond language is remi- 
niscent of the Biblical narrative. 

The EU speaks a language which is not English, nor French 
or German, nor is it the sum total of the official languages of the 
Member States; it is a multilanguage, which simultaneously em- 
ploys all the language codes available to channel a voice as- 
signable to the Union as a single entity. Like the source of law in 


138 


Legal Translation and Beyond 


the Old Testament, it speaks through prophets, who descend the 

mountain to translate its commandments to the people. In this 

sense, EU translation comes closest to Biblical translation which, : 
through inspiration and/or comparative effort, succeeds in ren- 

dering a transcendental meaning irrespective of language. 


Multilingualism and EuroEnglish 


Translation scholars agree that one of the most vital factors 
that impact the language of EU texts is multilingualism (see, for 
instance, Biel 2007:145). EU multilingualism goes beyond the 
understanding of this term in other national and international 
contexts and refers to the unique linguistic situation of the Union 
where the designated official language of each the Member State is 
an official language of the EU. Thus the distinctive feature of EU 
multilingualism is the mandatory equal treatment of all the official 
languages (Biel 2007:145). This egalitarian approach is seen as a 
political necessity aimed to guarantee the certainty of law and the 
equality of all EU citizens before the law. Thus multilingualism is 
conceived as a method of avoiding what is commonly known as 
linguistic disenfranchisement, the revocation of a person’s right to 
vote and, more generally, the exclusion of a person from public life | 
because they do not speak any of the official languages either as a 
native or as a second language. 

The scale of EU multilingualism is unprecedented; it has 
grown with every new Member State joining the Union and 
- currently includes 24 official languages of equal status. A timeline 
of EU official languages starts in 1958 with only four languages, 
that is Dutch, French, German, Italian, to which Danish and 
English were added in 1973, then Greek in 1981, followed by 
Portuguese and Spanish in 1986, then Finnish and Swedish in 
1995; with the enlargement of 2004, there came Czech, Estonian, 
Hungarian, Latvian, Lithuanian, Maltese, Polish, Slovak and 
Slovene, then Bulgarian, Irish, and Romanian in 2007, followed by 
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Croatian in 2013. The official languages are set out in Regulation 
No I determining the languages to be used by the European 
Economic Community (OJ 17, 6.10.1958), an act which is 
amended after each new accession. 

EU multilingualism is a layered concept that includes the 
original (authentic) languages of the Treaties, the official lan- 
guages of the EU and the working languages of the EU. As usuch, 
it does not consider the varying language situation in each Member 
State, which can be either monolingual or symmetrically or 
asymmetrically multilingual. Hence the Union's multilingualism 
does not include regional or minority languages, nor co-official 
languages (e.g. Basque, Catalan, Welsh). Moreover, some of the 
official languages enjoy a privileged status of procedural languages 
(English, French and German) and/or of pivot languages for relay 
translation (e.g. French, English, German, Spanish and Italian in 
the Court of Justice). | 

The principle of multilingualism is rooted in the Treaties, 

albeit not explicitly formulated as such. The Treaty on European 
Union refers to the equal standing of all language versions in 
Article 55 on the conditions for depositing the Treaty: “drawn up 
in a single original in the Bulgarian, Czech, Danish, Dutch, 
English, Estonian, Finnish, French, German, Greek, Hungarian, 
Irish, Italian, Latvian, Lithuanian, Maltese, Polish, Portuguese, 
Romanian, Slovak, Slovenian, Spanish and Swedish languages, the 
texts in each of these languages being equally authentic”. The 
Treaty on the Functioning of the European Union emphasizes the 
right to institutional communication in any of the official lan- 
guages: Article 20, establishing the citizenship of the Union, 
provides for “(d) the right to petition the European Parliament, to 
apply to the European Ombudsman, and to address the institutions 
and advisory bodies of the Union in any of the Treaty languages 
and to obtain a reply in the same language”; the institutional scope 
is reinforced and extended by Article 24, according to which 
“Every citizen of the Union may write to any of the institutions or 
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bodies referred to in this Article or in Article 13 of the Treaty on 
European Union in one of the languages mentioned in Article 
55(1) of the Treaty on European Union and have an answer in the 
same language”; and the language scope is further specified in 
Article 342, which stipulates that “The rules governing the 
languages of the institutions of the Union shall, without prejudice 
to the provisions contained in the Statute of the Court of Justice of 
the European Union, be determined by the Council, acting unani- 
mously by means of regulations”. 

Multilingualism is also enshrined in the Charter of 
Fundamental Rights of the European Union, which: provides for 
the respect of linguistic diversity in Article 22 (“The Union shall 
respect cultural, religious and linguistic diversity”); prohibits 
discrimination on account of language in Article 21 (“Any discri- 
mination based on any ground such as sex, race, colour, ethnic or 
social origin, genetic features, language, religion or belief, political 
or any other opinion, membership of a national minority, property, 
birth, disability, age or sexual orientation shall be prohibited”), and 
reiterates the right to multilingual institutional communication in 
Article 41 (“4. Every person may write to the institutions of the 
Union in one of the languages of the Treaties and must have an 
answer in the same language”). 

Within this framework, each institution may establish its 
own internal rules on working languages. Thus, for instance, the 
Rules of Procedure of the European Parliament, provide, under 
Rule 167 regarding Languages, that: “1. All documents of 
Parliament shall be drawn up in the official languages” and “2. All 
Members shall have the right to speak in Parliament in the official 
language of their choice. Speeches delivered in one of the official 
languages shall be simultaneously interpreted into the other official 
languages and into any other language that the Bureau may 
consider to be necessary”. 

However, with 24 official languages, a total of 552 language 
combinations are possible, which presents EU institutions with an 
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almost impossible task. This accounts for the great number of 
translators and interpreters employed by the EU. According to 
europa.eu, the EU institutions employ around 4,300 translators and 
800 interpreters on their permanent staff; the Translation DG is one 
of the largest translation services in the world, with an annual 
output of about 1.5 million pages, and employs around 1,750 
linguists plus a network of freelance translators who translate 
almost 30% of its output. Nevertheless, the estimated cost of all 
language services (translation and interpreting) in all EU insti- 
tutions is said to add up to less than 196 of the annual general 
budget of the EU, which, divided by the population of the EU, 
comes to around EUR 2 per person per year — a small cost for 
reaching the multilingual ideal. 

The Commission’s communication A New Framework 
Strategy for Multilingualism (COM(2005)596 final) outlines the 
- strategy for promoting multilingualism in the EU and proposes a 
number of specific actions. Here multilingualism is defined as 
referring to both a person's ability to use several languages and to the 
co-existence of different language communities in one geographical 
area. Accordingly, the Commission's multilingualism policy has 
three aims: to encourage language learning and promote linguistic 
diversity in society; to promote a multilingual economy; and to give 
citizens access to EU information in their own languages. 

A subsequent communication from the Commission entitled 
Multilingualism: an asset for Europe and a shared commitment 
(COM(2008)566 final) affirms that the “harmonious co-existence 
of many languages in Europe is a powerful symbol of the 
European Union's aspiration to be united in diversity” and 
considers linguistic diversity to be a “rewarding challenge" for 
Europe. The perspective is enlarged from multilingualism in a 
European context to multilingualism as part of a new approach to 
managing change in a globalising world, by supporting the “key 
principles of opportunities, access and solidarity”. Thus, a multi- 
lingual European Union is defined with a focus on learning and 
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communication: “i) everybody should have the opportunity to 
communicate appropriately in order to realise his or her potential 
and make the most of the opportunities offered by the modem and 
innovative EU"; to that end, “ii) everybody should have access to 
appropriate language training or to other means of facilitating com- 
munication so that there is no undue linguistic obstacle to living, 
working or communicating in the EU”; and “iii) in the spirit of 
solidarity, even those who may not be able to learn other languages 
should be provided with appropriate means of communication, 
allowing them access to the multilingual environment". 

Whereas Council Regulation No. 1 of 1958 imposes an 
obligation to ensure that *documents of general application" are 
available in all the official languages (According to Article 4, 
"Regulations and other documents of general application shall be 
drafted in the [...] official languages"), in application this is 
interpreted quite narrowly to comprise types of secondary legisla- 
tion (in particular directives, some decisions), as well as case law 
and selected document types. The selective policy is accounted for 
by the allocation of insufficient funds to ensure translation into all 
official languages, considering the increased demand for transla- 
tion combined with the pressure for budgetary and personnel 
reductions, which led to prioritising the categories of documents 
for translation (DGT:4). This is a compromise between demand, 
resources and costs, especially after the 2000 enlargements. 

The selective translation policy is termed by the European 
Parliament as “controlled full multilingualism” or “a pragmatic 
approach”. According to this policy, integral translation and 
interpreting applies only to the Parliament’s official documents and 
Plenary sessions, while preparatory documents are translated only 
into the languages which are actually needed. A similar policy is 
pursued by the European Commission, where legislation and key 
Political documents, as well as general information on its website 
€uropa.eu are translated into all EU official languages, the selection 
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criterion being a legal requirement or “serious disadvantage”. 
Other documents are only translated into the procedural lan- 
guage(s) or those languages which are specifically needed; this 
applies in particular to correspondence with Member States or 
citizens, specialist information (technical information, campaigns, 
blogs, speeches, funding), news and urgent information. The same 
pragmatic approach is adopted in the Council: its Language 
Service translates “almost all” legislation and “many major’ policy 
documents into all official languages, admitting that “for ef- 
ficiency’s sake” about 70% of the Council’s total pages are not 
translated at all as “for practical purposes” the Working Parties 
tend to work on a text drafted in one language (GSC 2012:8). In all 
these institutions, the (limited) choice of languages is a result of 
balancing importance, cost-effectiveness, limited budget and 
human resources (see also Biel 2017:41). 

In practice, most documents are drafted in English and are 
selectively translated into other official languages. Initially French 
was the common language for both historical and geographical 
reasons, then English came to be used increasingly alongside 
French and, after the arrival of ten new Member States in 2004 and 
two new Member States in 2007, English has become the most. 
used language in all the institutions involved in the legislative 
procedure. One exception is the Court of Justice, whose language 
of deliberations is, by custom, French. The possibility for the Court 
to make its own language arragements is also provided for in 
Council Regulation no. 1 of 1958, in Article 7: “The languages to 
be used in the proceedings of the Court of Justice shall be laid 
down in its rules of procedure." - 

Thus, the presumption of the equal status of all the official 
languages remains limited to the legal validity and authenticity of 
the EU-wide legislation translated into those languages. As Biel 
comments, this pragmatic approach “framed in the narrative of 
multilingualism and respect for linguistic diversity reflects institu- 


144 


Legal Translation and Beyond 


tional policies connected with the realistic management of 
budgetary and human resources” (Biel 2017:42). Krzyzanowski & 
Wodak (2011) critically describe this state of affairs as hegemonic 
multilingualism, which may suppress national languages and 
disempower certain nations. Mattila even argues that the overuse 
of English as the main procedural language is indicative of 
unilingualism (Mattila 2013:33). 

Nevertheless, the principle of multilingualism goes beyond 
a celebrated policy and a complex implementation. Through its 
official employment of ‘all’ languages, the EU attempts to tap into 
something that lies beyond language, to access a shared content in 
the making. That common message, while primarily shaped within 
a single, adapted idiom, should be able to equally fill any of the 
official languages as communicating vessels constituting the 
multilanguage of the EU. In that sense, EU translation is much like 
Bible translation: the result is not the translator’s word, it is the 
Word of the original inspiring source, a transcendental entity that 
speaks in (m)any tongues.. 

The idiom commonly used by the EU institutions as the 
main procedural language and which serves as the pivot language 
for translation has been called the Eurolanguage. A doctoral thesis 
on Legal English e Traduzione Jiuridica: Il Caso dell'Unione 
Europea (Universita degli Studi di Palermo, 2011), by Monica 
Rizzo, emphasizes the role of Eurolanguage as a means of inter- 
cultural communication in the EU. Starting from the acknow- 
ledged fact that the English language used for EU purposes differs 
from Standard British English, Rizzo equates the former with 
Eurolanguage and considers that its function as a means of 
intercultural communication is the result of the permanent contact 
among a variety of mutually influencing languages and cultures. 
Calling it Eurolanguage masks the importance of English as a 
lingua franca in the EU and beyond, but highlights its role as a 
specialised language with specific linguistic, stylistic and con- 
textual features. 
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As lingua franca, the English language employed by the EU 
institutions is influenced to a significant degree by its non-native 
speakers and contexts. This has been referred as the shift in the 
ownership of the language (van Els 2001:344): the language is 
shaped by the communicative interactions of its both native and 
non-native speakers, with even native speakers ‘losing’ their 
language as a result of the multilingual environment. It is worth 
emphasizing that the English language used in a EU context is 
more often than not a second language for its agents and therefore 
displays all the strengths and weaknesses of second language use, 
including language transfer and language loss issues. 

At this point in its development, the Union’s lingua franca is 
a variety of the English language that is prevailingly used as the 
working language in EU institutions. It is a language employed 
mostly by bilingual or trilingual speakers of different origins, in 
usually formal oral and written contexts, in what is frequently a 
French-based multilingual speaking environment. Considering its 
EU-centric nature, it could be called EuroEnglish. 

Then, EuroEnglish as a variety of English could be speci- 
fically described as a sociolect, a language variant or subsystem 
used by a social group. In that respect, Standard British English is 
a sociolect, too, it being the language variant spoken by the 
upperclasses of Southern Britain and particularly the London area. 
In its tum, EuroEnglish is the language variant used by the officials 
of EU institutions, predominantly found in the Brussels- 
Luxembourg-Strasbourg area. Whereas Biel holds that the usual 
consequences of multilingualism, such as the mixing of languages, 
code switching and individual bilingualism, occur to a small extent 
at EU level (2007:145), it is these very consequences that shape 
EuroEnglish as a sociolect used in and by the EU institutions. 

While it can be associated with a social group, this 
particular language variant bears a more significant, institutional 
mark: it is the language developed and promoted by the EU insti- 
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tutions, where it has been created and standardised. It is important 
to note that EuroEnglish is not a local, naturally grown idiom, but a 
delocalised product. Unlike a typical sociolect, EuroEnglish is a 
conventionally ‘made’ language, which has been tentatively 
emptied of its Englishness and refilled with a Eurocentric content. 

As Rizzo notes, in order to guarantee accurate communi- 
cation within a political and legal sphere that has no correspondent 
in any national context, Eurolanguage is deliberately isolated from 
any local reality and reflects a new legal order in which the 
language is, exceptionally, separated from tradition (see Caliendo, 
Di Martino, Venuti 2005:382). Indeed, EU legislation and case law 
emphasize that the language used in drafting and translating EU 
texts should be free of any local content. Nevertheless, this 
separation of language from culture can only be conceived in the 
sense that, while EuroEnglish is cleared, where necessary, of its 
primary, British content, it is filled with secondary, EU references 
and referents constituting a new cultural content. Thus 
EuroEnglish goes one step further than International English seen 
as a simplified, deterritorialised language version, and acquires a 
cultural dimension of itself. In this sense, EuroEnglish is not only 
separated from tradition, but also constitutive of a new, European 
project, drawing on the common traditions of the continent and 
rooted in the English heritage. EuroEnglish has developed into a 
sociolect which serves to communicate, and thus create, a 
supranational cultural reality. 

Although heavily contested for linguistic and political 
reasons, EuroEnglish cannot be deemed unnecessary, nor can it be 
considered unuseful; it is a code shaped by its context and adjusted 
to its message that responds to a newly emerged communication 
need; it is also a language in the making, whose creative processes 
and resulting rules can be observed and analysed. Rizzo argues 
that, in confirming the postulated interculturality of the European 
Union, it is necessary to identify Eurolanguage as a vehicle of 
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linguistic interaction and accept its definition as “a democratic 
means of intercultural communication” (Rizzo 74). Yet accepting 
the reality cannot go without noticing that EuroEnglish is neither 
democratic, nor intercultural; it is an imperialistic language of 
global reach that facilitates the construction of a new continental 
order. In other words, EuroEnglish is a linguistic means to an 
ideological end. 


The challenges of EU translation 


Harmonisation and standardisation 


The principle of multilingualism with the resulting legal 
reality of parallel language versions is supported through the strict 
control of EU texts and EU language, which are formalised and 
standardised to the highest extent possible in order to achieve their 
consubstantiality of meaning. 

One way to ensure the standardisation of translation is 
through the development of technological and linguistic resources 
to support the translation process. These resources ensure 
terminological consistency and a uniform institutional style with a 
view to keeping variation and idiosyncrasy to the minimum (Biel 
2014:70). The tools used to achieve standardisation cover manage- 
ment, translation and resources and include: terminological 
resources such as IATE, EuroVoc; document databases EUR-Lex, 
Curia; styleguides: the Interinstitutional Style Guide common for 
all institutions, as well as institution-specific and language-specific 
styleguides; CAT tools (SDL Trados Studio), translation memories 
and translation memory management system (EURAMIS); machine 
translation system MT@EC; workflow and document manage- 
ment tools: Poetry, ManDesk, Tradesk, DGT Vista (European 
Commission 2016). As regards CAT tools, EU institutions use 
SDLTrados Studio, which was customized to the specific needs of 
EU translators (Trousil 2017) and have migrated to the 2017 version. - 
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Among these, IATE (Inter-Active Terminology for Europe), 
which began to be built in 2000, has been used internally from 2004 
and was made public in 2007, is presented as a major termino- 
logical achievement of the EU institutions. It is a termbase of about 
1.4 million multilingual entries, integrating the terminological 
resources of key EU institutions, including Eurodicautom, TIS, 
Euterpe, Euroterms, and CDCTERM. It is a “one-stop consulta- 
tion” resource for the institutions, with two interfaces: public and 
internal (Trousil 2017). Its quality and functionality have improved 
significantly over the years. One of its key functionalities is the 
evaluation of terminological information with reliability ratings and 
labels, such as “preferred”, “admitted”, “deprecated”, “obsolete”, as 
well as providing references with sources of information. 

Other multilingual terminological resources include EuroVoc, 
a multilingual multi-disciplinary thesaurus on the activities of the 
European Union. Another resource, Tradesk (Translator’s Desktop), 
is a database with a document handling tool and a collection of 
translation comments entered by translators; it facilitates com- 
munication between the coordinating translator and translators 
from the same or other institutions working on the same translation 
and its purpose is to “[i]mprove communication and exchange of 
best practices between translators of different institutions working 
on inter-institutional legislative proposals, in order to avoid double 
work and improve consistency and quality of EU legislation”. 
MT@EC is an online statistical machine translation system based 
on Moses and released in 2013, which translates from and into EU 
official languages and is made available for free to public 
administration and to universities of the European Masters’ in 
Translation network in EU countries (Biel 2017:49-51); unfor- 
tunately, it is not available to external contractors. This is a 
predecessor of the current online machine translation service 
provided by the European Commission, eTranslation, which has 
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been launched in 2017 and produces raw automatic translations 
from and into any official EU language. 

Another way to ensure the harmonisation and standar- 
disation of linguistic practices in the production of EU texts is 
through common drafting guides and guidelines, which are perio- 
dically updated and are available for all the official languages. 
Thus, the Joint Practical Guide of the European Parliament, the 
Council and the Commission for persons involved in the drafting 
of European Union legislation is a tool designed to ensure that the 
legal acts drawn up by the European Parliament, the Council and 
the Commission are drafted clearly and precisely, to the aims of 
contributing to “the quality of legal acts of the Union” (JPG 2015) 

The first edition of the Joint Practical Guide, published in 
2000, started from the premise that “In order for Community 
legislation to be better understood and correctly implemented, it is 
essential to ensure that it is well drafted”; well-drafted meant that 
acts must be drawn up in an “intelligible and consistent manner”, 
in accordance with “uniform principles of presentation and 
legislative drafting”. The preface to the first edition emphasized the 
direct relation between good drafting, correct transposition and 
lawful enforcement; well drafted legislation helped the citizens and 
economic operators to identify their rights and obligations, the 
courts to enforce them, and the Member States to transpose it. 

The Joint Practical Guide is subject to continuous adap- 
tation; it has been consolidated over time having regard to the 
changes in the EU law and is updated, as necessary, by the 
Thinktank on Legislative Technique, a group created in 2010 to 
facilitate interinstitutional cooperation on matters of legislative 
drafting; its current, 2015 edition, has been simplified “in certain 
respects”. The guide “is as a platform of general drafting princi- 
ples” that serves as the point of reference for the three institutions. 
It currently covers General Principles (Guidelines 1 to 6), Different 
parts of the act (Guidelines 7 to 15), Internal and external 
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references (Guidelines 16 and 17), Amending acts (Guidelines 18. . 
and 19), Final provisions, repeals and annexes (Guidelines 20, 21 

and 22). Thus, for instance, Guideline 1 provides for a self-titled 

“common sense principle” that is also “an expression of general 

principles of law”: “Legal acts of the Union shall be drafted 

clearly, simply and precisely.” 

The Interinstitutional Style Guide is designed as a reference 
tool for written works for all European Union institutions, bodies 
and organisations. Its development required the establishment of 
an interinstitutional steering committee, with designated repre- 
sentatives for each institution and language, working under the 
leadership of a coordinating group based at the Publications Office. 
The effort of harmonising sometimes divergent practices takes into 
account the multilingual perspective of the institutions, which 
requires texts in all official languages to be comparable while 
retaining the specific character of each language. 

Since its first publication in 1993, the Interinstitutional Style 
Guide has become “an indispensable tool for authors of texts from 
the different institutions and bodies of the European Union, in all 
the official languages” (ISG 2011). The foreword to the latest, 
2011 edition emphasizes the effort made towards ensuring both 
uniformity and diversity, as “the conventions and common 
working practices contained in this work have been elaborated by 
our specialists while according the greatest respect to each 
language’s particularities”. The foreword also invites “the com- . 
mitment of all authors of texts concerned" to apply the norms in 
the guide, as its final aim is “to serve better the European citizen". 

The norms of the Interinstitutional Style Guide are divided 
into four parts: Part One sets out the rules for strict application in 
editing the acts published in the Official Journal; Part Two gives 
the main technical and editorial norms for general publications; 
Part Three contains the unique working conventions for all lan- 
guages and is to contribute to an increased harmonisation between 
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all languages and all institutions; The individual language rules are 
indicated in Part Four. The uniform conventions retained in the 
guide prevail over any other solution proposed elsewhere or used 
previously and must be applied at all stages of the written work. 

Further publications introduce the translation services of the 
EU and, more importantly, present translation as a fundamental 
basis for the multilingual functioning of the EU. In the case of the 
European Commission, translation is placed in a direct relation to 
the Commission’s role as guardian of the treaties that lay down the 
EU’s legal basis. Thus, Translating for a multilingual community 
(2009) presented the Directorate-General for Translation of the 
European Commission as one of the world’s largest translation 
services, whose tasks are to: meet the Commission’s needs for 
translation and linguistic advice with all types of written commu- 
nication, to support and strengthen multilingualism in the 
European Union and to help bring the Union's policies closer to its 
citizens, thereby promoting its legitimacy, transparency and 
efficiency. 

Similarly, in Translation and multilingualism (2014), the 
European Commission's Directoratel]General for Translation is 
presented as one of the world's biggest translation services, which 
aims to: provide the European Commission with highOquality 
translation and other language services; support and strengthen 
multilingualism in the European Union by making sure the 
Commission produces clearly written documents in all the official 
languages; and make the Union’s policies more accessible for the 
public. Here, the focus shifts from needs to quality and the three 
tasks are now interrelated. 

More generally, Translation and interpreting: Languages in 
action (2013) makes an argument for the necessity of high quality 
services and reinforces the distinction between translation and 
intepretation — a separation that is at least partly rooted in the 
translation needs and institutional practice of the European 
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Parliament and European Commission, respectively, as derived 
from the requirements of the founding Treaties and which has been 
adopted subsequently by translation scholarship and translation 
programmes. Interpreting and Translating for Europe (2018) 
offers again a survey of languages in the European institutions, 
presents distinctly the Interpretation and Translation services, as 
well as each institution with its own translation services and 
addresses the questions of how one can become an interpreter vs a 
translator/lawyer-linguist, promoting the advantages of. the 
translation profession. Publications on more specific topics such as 
Translation Tools and Workflow (DG TRAD, 2016) disseminate 
the quality assurance practices of the translation directorates and 
contribute to the same, iterative discourse that justifies and 
celebrates the translation apparatus of the EU. 


The EU translation process 


Whereas translation studies in general tend to focus more on 
the source text and target text and less on the process of turning 
one into the other, the practice and theory of EU translation can 
provide a framework for comprehending the translation process. 

Usually described from the outside, for instance in terms of 
translation strategies, the internal process of translation seems 
unfathomable as it only presents the final product, which can be 
traced back to its source in a deductive effort to understand what 
translating involves. Nevertheless, the question of what goes on in 
the translators’ heads while they are translating is worth asking. 
According to Bernardini, the cognitive processes involved in the 
translation process are seen as crucial to an understanding of 
translation that cannot be derived solely from an analysis of the 
translated text (Bernardini 2001:241), hence research attempts 


have been made at accessing the translator’s mind. 
One such attempt has been to ask the translators themselves 


to reveal their mental processes in real time while carrying out a 


193 


OANA COGEANU 


translation task. This method of data collection, known as 
“thinking aloud”, has been imported from the cognitive sciences, 
with limited consideration of the relevance of and possibility to 
generalise such data (Bernardini 2001:242, 244). Essentially, it is 
considered that concurrent verbalisation, or thinking aloud, 
provides data on the mental states of individuals carrying out a 
task; from these states it is then possible to derive information 
about the relevant mental processes. Verbalising, if conducted 
under the right circumstances, is assumed not to interfere with the 
mental processes and to provide a faithful account of the mental 
states occurring between them. A number of such studies have 
been concerned with the recognition and classification of transla- 
tion strategies and with the detection of diLlerences between 
professional and non-professional strategies. Their results 
suggested that the performance of professionals diDers from that 
of non-professionals in terms of the quantity and the quality 
(orientation) of the strategies adopted (Bernardini 2001 :248). 

From a different, procedural perspective, the quality mana- 
gement system described above, which was developed specifically 
for EU translation but is equally applicable and effective for other 
large-scale translation activities, places a strong focus on the 
translation process and contributes a practical, *how to" approach 
to the study of translating. 

In the practice of EU translation, the translation process is 
formalised into stages and calls on the contributions of several 
participants: the project manager, the translator, the reviser/quality 
officer, etc., each with their distinct roles. Thus, translation is 
carried out in three stages: decoding of source text, transcoding of 
source text into target text, and recoding of target text, each phase 
contributing to the overall objective of ensuring the accuracy and 
compliance of the translation with the conventions and instructions 
for texts in the target language. In the decoding phase, the 
translator first refers to the translation brief; for example, for 
European Commission translations, the translation brief includes 
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the information sheet received from the DGT, as well as any other 
references provided (i.e. general terminology, style and layout 
reference and job-specific references including related documents, 
src and tmx files); to these, further internal instructions and refe- 
rences are added. The translator analyses the source text, uploads 
the available tmx references, accesses own translation memory 
database, collects further resources, and plans the translation 
strategy. To collect further resources, the translator searches EUR- 
Lex and other databases both for related documents, i.e. previously 
translated versions or complementary texts, and for similar docu- 
ments, i.e. texts on the same topic or of the same type in the source 
and target language. The translator accesses the EU legislative acts 
referred to in the source text to make sure that titles are cited 
accurately, quotations are rendered faithfully and also to use them 
for terminological and phraseological input. This ensures the 
compliance with the conventions and instructions for EU texts and 
contributes to terminological and stylistic accurracy. For each 
assignment, the translator may perform a source text analysis using 
a checklist designed to help the translator's understanding of the 
concepts in the text; the checklist covers extra-textual and intra- 
textual factors, context and cotext, macrostructure and micro- 
structure, and is meant to ensure that the translator is prepared to 
perform an accurate transcoding. For highly specialised texts, the 
translator creates a job-specific terminological glossary by re- 
sorting to IATE and other databases, AVOB databases, peers and 
consultants, to ensure accuracy and consistency. The further 
resources, terminological glossary and source text analysis 
checklist are included in the translation brief. 

During the transcoding stage, the translator transfers the 
meaning from the source language into the target language in order 
to produce a text that is in accordance with the agreed terminology, 
text type conventions, register and locale of the target language for 
legal and administrative texts. In terms of grammar, the translator 
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uses Clear syntax and pays attention to correct spelling, punctuation 
and diacritical marks to ensure clarity and fluency of expression. 
As regards terminology and lexis, the translator refers to the EC 
translation and drafting resources in order to use the agreed legal 
and administrative terminology and phraseology; in translating EU 
texts, the translator pays special attention to accurately recode 
source terminology into target terminology, whether EU or local, 
through literal translation, loan translation or transfer, equivalence 
or adaptation. In terms of style and locale, the translator observes 
the EU Interinstitutional style guide, transfers register, and pays 
attention to local conventions and standards, taking into conside- 
ration the target group and the purpose of each translation; the 
translator's attention to and command of source and target language 
conventions ensure that the variety of EU text types are offered an 
accurate and elegant translation in accordance with the respective 
conventions and instructions. Peer and expert assistance is available 
and hierarchical supervision is ensured throughout the process. 

In this process, special emphasis is placed on the revision 
and review of translations, as well as on translation assessment and 
feedback. Each translation is verified first by the translator, then by 
the reviser. As part of the translation process, translators revise and 
review their own work before submitting it for further control. The 
translator first revises the translation by systematically comparing 
the target text with the source text to verify that the meaning has 
been fully and faithfully conveyed and that there are no omissions 
or errors. Then, the translator reviews the target text alone, 
proofreading it for fluency, consistency and spelling and finally 
making sure that all client instructions have been observed and all 
deliverables are prepared. At this Stage, the translator makes all the 
changes necessary in order to provide a translation usable as it 
stands and submits the translation. 

The completed translation and the translation brief are 
forwarded to the reviser, another experienced translator, who 
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examines the translation's accuracy and suitability for purpose. The 
quality officer revises the target text by comparing it with the 
source text — in its entirety or in selection, according to case — and 
also verifies compliance with the instructions and references in the | 
translation brief. In particular, the quality officer verifies that 

references have been checked and quoted correctly, that the 

terminology and phraseology in the references is consistently used, 

that the titles of legislative acts and parts of EU legislation are 

accurately quoted and that the style guide is observed. The revision 

aims to ensure that the target text offers a faithful, accurate and 

consistent rendering of the source text, that it contains no omis- 

sions or additions, and that the source formatting is fully main- 

tained. The review verifies that sufficient attention has been paid to 

the clarity and register of the translation and that it contains no 

syntactical, spelling, punctuation, typographical or other errors. 

For each assignment, the reviser can perform a target text 
analysis using a company checklist based on the EC translation 
assessment sheet; the checklist covers completeness, transfer of 
meaning, reference material and EU-specific terminology/usage, 
coherence of terminology throughout the text, spelling and gram- 
mar, style and register, clarity of expression, layout and formatting, - 
and is used for internal assessment and ranking purposes. The 
reviser makes all changes considered necessary, then delivers the 
final translation to the project manager. The project manager 
checks the final translation to assess compliance with the client’s 
instructions and standards and can either send the translation back 
for revision to the translator and/or quality officer, or clear the 
translation for delivery. 


A focus on quality 
With translation being an integral part of the EU legislative 
process, drafting and translation go hand in hand and are treated 


institutionally in terms of quality assurance. As Guggeis notes in 
an article on improving the formal quality of EU translation, 
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quality is the final product of several factors, some of which are 
external or imposed upon the EU institutions, such as political 
and constitutional elements, while others are internal, related to 
the efficiency of the working organisation of the institution 
(Guggeis 2014:274) and include such elements as human re- 
sources, technical resources, timing, instructions. 

To guarantee the quality of translation, a range of measures 
are taken at the level of the translation directorates/services. These 
cover staff selection and training, the provision of technical tools, 
terminological resources and documentation support. At the same 
time however, in-house translators are not necessarily required to 
have legal qualifications and translate legislation as well as policy 
and other documents. 

The instructions and rules on EU legislative drafting, which 
originally were different for each institution and sometimes even 
conflicting (see Robinson 2010:129-155), have been harmonised 
through the work of an interinstitutional working group on 
questions of legislative drafting (Groupe de réflexion pour la 
technique législative, GRITL). The interinstitutional group, com- 
posed of lawyer-linguists from the European Parliament, the 
Council and the Commission, continues to meet regularly in order 
to address drafting issues; its decisions are communicated in the 
form of internal instructions or recommendations. 

Most of the resources on EU translation quality have been 
issued, expectedly, by the EU institutions; usually presented in the 
form of guidelines and therefore having a prescriptive role, this 
material aims to provide, on the one hand, a standard for the 
drafting of documents and, on the other hand, a standard for the 
translation of the documents drafted. As quality becomes a central 
issue in EU discourse, interest in and contributions to the subject 
are emerging in academia as well. A Symposium on the Quality of 
EU Legislation, held at the Academy of Legislation in The Hague 
in October 2013, brought together practitioners and academics to 
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discuss quality issues in EU legislative drafting and translation. 
Perspectives from representatives of the European Parliament, the 
Council, the Commission and the Publications Office, as well as 
scholarly approaches were brought together and disseminated in a 
special issue on European Union Legislation of The Theory and 
Practice of Legislation, edited by William Robinson in 2014. 

Also, information technology has been essential for the 
ensuring the quality of the drafting and translation process in terms 
of form and substance. An important project has been to harmonise 
the formatting systems of the institutions in order to avoid 
duplicated work on texts sent from one institution to another. 
Current resources include metalanguage tools such as XML 
(Extensible Markup Language), which is used at the European 
Parliament to reproduce textual changes in all language versions, - 
while the Drafting Support Tool allows MEPs to submit an 
amendment which is immediately revised by a lawyer-linguist. At 
the Commission, the Legiswrite tool is used for the word- 
processing and formatting of legislative texts, while the Drafters’ 
Assistance Package linked to it allows to open and consult the 
appropriate drafting rule for each part of the legal act. 

To synchronise drafting and translation, the Translation DG 
has developed a system for sharing knowledge called “ELISE”: a 
documentation note accompanies a text throughout the procedures 
in the three institutions so that information on resources found, 
language problems encountered and other comments can be shared 
with others working on the same text at different stages of the 
procedure. Moreover, the Translation DG has introduced a 
classification system of the documents submitted for translation 
into categories of specific text types that come with different 
translation requirements and standards. - 

In spite of such measures, EU legislation is constantly under 
quality criticism, for being “complex, ambiguous, inconsistent, and 
difficult to implement” (Guggeis 2014:273) — oftentimes for 
linguistic reasons. While “some of these flaws are unavoidable”, 
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being the price to be paid for the functioning of a multilingual 
Union, it is believed that “the seriousness of other flaws can be 
mitigated through a constant effort to improve the technical 
elements of law-making” (Guggeis 2014:274). 

As translation quality is concerned specifically, in an article 
about "Quality in Institutional EU Translation" (2017), Lucja Biel 
distinguishes between the quality of translation at the textual level 
and the quality of processes in translation service provision, with 
the former covering two subdimensions, equivalence and textual 
fit/clarity, and the latter including the management of people, 
processes and resources, as well as the availability of translations. 
This formal distinction, which is typically made both in translation 
theory and in professional practice, should not obliterate the 
interrelatedness of the two aspects, as the quality of the translation 
process serves to ensure the quality of the translation product, 
within a comprehensive quality assurance cycle. 

Due to this synchronic relation between process and 
product, as well as to the diachronic evolution of approaches to 
quality assurance and assessment, translation quality is and should 
be treated as a “scalar and dynamic concept” (Biel 2017:33). Over 
time, the perception and assessment of quality has shifted from 
counting errors as compared to an ideal translation to a contextual 
evaluation of translations against their communicative contexts and 
purpose. This has always been the case in professional practice, 
where to ensure quality is to achieve the best result attainable with 
the available resources. In translation theory as well, quality no 
longer just distinguishes good from bad, but has been recognised 
as a negotiated concept depending on a number of factors, 
including fitness for purpose, utility, time, and price (Jiménez- 
Crespo 2017:478, 482). This understanding of quality derives from 
and is complemented by industry standards, e.g. ISO 17100:2015 
and EN 15038:2006 , according to which the quality of translations 
is equivalent to their suitability for purpose. 
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As regards the quality of EU translation, translation pro- 
ducts are considered by DG TRAD to comprise two, very specific 
dimensions, which have been summarised by Biel (2017) after 
Chesterman (2004) as follows: The first dimensions refers to the 
equivalence of translation in relation to the source text (fidelity, 
accuracy of information transfer), in relation to other language 
versions (multilingual. concordance) and in terms of con- 
sistency/continuity with preceding and/or higher-ranking texts. The 
second dimension refers to the textual fit (naturalness) of the 
translation in relation to corresponding non-translated texts 
produced in the Member States, as well as to the interrelated 
concept of clarity (readability) of translation. 

A historical overview of the quality requirements com- 
municated by the EU institutions themselves, in particular DG 
TRAD, illustrates the evolution of the concept. As Biel also notes, _ 
the latest requirements tend to downplay faithfulness (the 
equivalence dimension) as the key characteristic of high quality 
translation by focusing on the more functional categories of fitness 
for purpose, with occasional explicit references to ISO 17100:2015 
(see, for instance, DGT 2015:3). Moreover, DG TRAD's quality 
requirements were linked to specific texts types grouped into a 
number of clusters and brought to the fore the concept of clarity 
(the textual fit dimension). Biel observes that the new approach is 
in line with the prominence of the concept of genre in translation 
studies (cf. Biel 2017) and notes that the proposed clusters are 
based on the communicative purpose behind a genre. This finally 
challenges the general perception of EU translation as a homo- 
geneous corpus of predominantly legal documents which are all to 
be translated alike, and introduces a communicative contextuali- 
sation of quality requirements and, consequently, of quality 
assessment. 

A document entitled DGT Translation Quality Guidelines 
published in 2015, followed by a summary version for external 
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contractors called Translation Quality Info Sheets for Contractors 
in 2017, introduces four categories of EU texts and links quality 
requirements and control to the corresponding text clusters and 
consequent risks (see also Strandvik 2017). These include: 
Category A: Legal acts; — EU legal acts; documents used in admi- 
nistrative or legal proceedings and inquiries; — documents for 
procurement or funding programmes, tenders, grants applications, 
contracts; — recruitment notices, EPSO competition notices and test 
documents; Category B: Policy and administrative documents — 
accompanying documents not formally part of legal acts; — white 
and green papers; — other official administrative documents, e.g. 
budget, reports, guidelines; Category C: Information for the public 
— press releases, memos; — articles to be published in the press, 
speeches, interviews; — leaflets, brochures, posters; — web texts; 
and Category D: Input for EU legislation, policy formulation and 
administration — eight subcategories of incoming documents from 
Member States, other stakeholders, citizens and non-EU countries 
and external bodies. Of the four clusters, it is only the first category 
of texts that is designated as "legal acts" and includes a relatively 
cohesive group of text types with a marked legal function. 

The highest quality is expected of Category A, in particular 
as regards multilingual legislation. The quality descriptors 
employed by the DGT in this respect foreground the dimension of 
equivalence (“legal accuracy”, DGT 2016b: 6) in order to ensure 
uniform interpretation and application (Šarčević 1997:72) and the 
same result in all the official languages (cf. Pozzo 2012:1191), 
which is referred to as “multilingual concordance” (DGT 2016b: 
4). At the same time, the highest clarity and textual fit require- 
ments are set for Category C, which comprises mainly informative 
texts addressed to the general public, mostly EU citizens. Clarity is 
linked here to the political objective of increasing the EU citizens’ 
confidence in the European Union, enhancing its positive image 
and creating more interest in EU matters (cf. DGT 2015:1, 12). 
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Thus quality in this case is achieved through the localisation of 
translations according to target language conventions, avoidance of 
jargon, naturalness and idiomaticity of translations: “a key quality 
desideratum is to produce texts that read like originals in all 
languages” (DGT 2015:2, 13). When it comes to information for 
the public, translators have more freedom and are expected to - 
provide translations which will function seamlessly in the target 
culture. Categories B and D are situated between these two 
extremes; they place more focus on naturalness than Category A, 
but more focus on accuracy than Category C. 

This approach to quality based on the fitness-for-purpose 
principle combined with the clustering of texts into genres appears 
to cater to both the more traditional precept of faithfulness, and to 
the more functional pursuit of equivalence and adequacy, 
emphasizing what Biel calls the gradability of quality (Biel 
2017:38). It also serves the practical purpose of cost effectiveness. 
First establishing a selection of the documents to be translated and 
then discriminating among those documents, not by decreasing but 
by differentiating quality requirements, is a practical solution for 
managing the potentially infinite scope of EU translation. 

It should be stressed that, in the case of EU translation, 
equivalence relations are more complex than in other translation 
contexts: equivalence is presumed to exist between all language 
versions of a legal instrument, i.e. between the draft and the target 
text, but also between all translations into other languages. Equiva- 

‘lence is an “a priori characteristic” of EU translation (Koskinen 
2000:49) and is both an “existential equivalence” (Koskinen 
2000:51) and a “mandatory legal equivalence” (Tosi 2002:180- 
181) due to the fact that all the language versions are presumed to 
have the same legal value regardless of whether they are equivalent 
as to their meaning (Tosi 2002:180). This unique situation îs also 
described in the literature by the principle of equal authenticity 
(Šarčević 1997:64) and the principle of plurilinguistic equality 
(van Els 2001). 
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As discussed in the previous chapter, when it comes to legal 
translation in general, functional equivalence is usually the recom- 
mended method. However, in the case of functional equivalence a 
number of different translations can represent “varying degrees of 
equivalence”, as Nida explains, and could function successfully in 
different contexts of communication (Nida 2001). This is not 
applicable to EU translation, where all translators should translate 
as one, and great terminological and technological efforts are made 
to approach the ideal of perfectly parallel language versions. That 
is why, as Saréevié insists, EU multilingualism engenders a change 
of approach to equivalence: “the principle of fidelity to the source 
text is losing ground to the principle of fidelity to the single 
instrument" (1997:112). What is interesting is that, as Garzone 
observes, "quite often the pursuit of legal equivalence can go hand 
in hand with literal translation" (2000:6). In EU translation, 
functional or dynamic equivalence does not prevail over formal 
correspondence, and literal translation is oftentimes the norm as all 
language versions are presumed to be perfectly symmetrical in 
both content and form. 

This does not mean that quality requirements do not take 
into account the textual fit and clarity dimension for all categories 
of EU texts. Clear language and language quality are explicitly 
required with reference to legislation (DGT 2016b:6). The 1997 
EU Legislative Drafting. A Commission Manual goes as far as to 
include “reader-friendliness” in the legislative checklist (European 
Commission 1997:78) The aim is to ensure the accessibility, 
predictability and legal certainty of EU legal acts (Strandvik 
2015:146). 

AS pointed out by Strandvik, there is a general consensus 
among the legal services of EU institutions that “all language 
versions of a piece of legislation should deviate as little as possible 
from the target cultures' drafting conventions" (2015:153). 
Conversely, DGT Translation Quality Guidelines admit that there 
is “only limited leeway for ‘localising’ Category A” to target 
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language (TL) conventions (DGT 2016b:14). Furthermore, the 
requirement of minimum deviations from TL conventions may be 
difficult to satisfy due to the hybridity of EU language. As 
discussed above, this hybridity results from a number of factors, 
such as the multi-stage drafting process intertwined with transla- 
tion (Doczekalska 2009:360), the fusion of languages and the 
frequent involvement of non-native speakers (Wagner et al. 
2002:76), the cultural neutralisation and hybridity of texts, unstable 
source texts (Stefaniak 2013), the quality of drafting (Tosi 
2002:184, Sarăevi6&Robertson 2013:22), preference for literal 
translation techniques (Koskinen 2000:54), as well as distortions 
typical of the translation process (cf. Biel 2014 for a detailed 
discussion). 

As regards the quality of the translation process, procedures 
have been increasingly standardised to the point that the translation 
process is expected to follow a very specific workflow. This for- 
malised translation workflow reflects its institutional framework 
and engenders contemporary developments in translation studies. 
Thus text segmentation tules, discrete translation stages, the use of 
translation memory and the division of translation roles emerge 
from the practice of EU translation, a practice which the European 
institutions review periodically in order to obtain, in the end, the 
best value for money. 

During the translation process, quality control is ensured 
during the pretranslation, translation and post-translation stages. In 
the pre-translation ‘stage, quality assurance mechanisms involve 
planning, source file preparation (technically and linguistically), 
terminology resources, translation resources, and project mana- 
gement resources (Drugan 2013:77-19), including the assignment 


. of a job to a suitable translator (Ramos 2015:23). In the translation 


stage, it involves providing support for translators through termi- 
nology assistance, research by translation assistants, consultations 
with experts, etc., as well as deadline management. In the post- 
translation stage, it covers quality control and assessment, inclu- 
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ding revision (bilingual), review (monolingual), random checks by 
quality officers, legal linguistic revision by lawyer-linguists, 
editing of source texts by native speakers to improve their quality, 
as well as further strategic planning of quality control, e.g. the 
introduction and monitoring of performance indicators, such as a 
customer satisfaction rate, deadline compliance rate or correction 
rate (cf. DGT 2016b). 

These stages are part of a quality assurance cycle that 
controls the process in order to guarantee the product and assesses 
the product with a view to adjusting the process. What is more, the 
same model of quality assurance is supposed to be followed by 
external contractors and has become an industry standard. Whereas 
the externalisation of translation services is sometimes deemed to 
be the weak link as regards the quality of EU translation, in fact 
external contractors are expected to have implemented a similar 
quality management system in terms of translation process and 
product. Not only is the provision of quality translation considered 
unlikely in the absence of such a system, but translators unable to 
demonstrate (or declare) compliance with this standard would not 
qualify to work as external providers for EU institutions. 


The issue of outsourcing 


In 2003-2004, the outsourcing objective was set by the 
Commission and the Parliament to reach 40% and 30%, 
respectively (Court of Auditors 2006); the objective was suspen- 
ded in 2004 by the Commission due to a fall in translation demand. 
Nevertheless, the outsourcing trend is planned to increase in the 
coming years. According to the European Commission DGT’s 
Strategic Plan 2016-2020, the outsourcing rate of the DGT is 
targeted to increase progressively from 27% in 2015 to 37% of 
total pages translated by DGT in 2020 (DGT 2016b:11). Most 
Institutions claim that they outsource “non-priority” texts; accor- 
ding to the European Parliament’s website, “Documents of the 
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highest priority, i.e. legislative documents and documents to be put 
to the vote in plenary are, as far as internal resources permit, 
translated in-house. Other types of documents, especially admini- 
strative texts, are frequently outsourced”. In most cases, however, 
outsourcing depends on the internal capacity of the language unit 
concerned and varies significantly among languages, with an 
average of around 30% of EU texts being translated externally. 

Outsourcing is a frequent and viable option, although in- 
house translation is generally considered to be of higher quality: 
“the quality of internal translation is recognized to be higher”, 
concluded the Court of Auditors in 2006. That may be because in- 
house translators have the benefit of insider knowledge and 
dedicated training, have access to wide and integrated internal 
resources and can therefore ensure higher accuracy and better 
contextualization. 

Translation is outsourced under framework contracts 
concluded following public procurement procedures. For the 
award of contracts financed from the EU budget, strict rules and 
procedures must be followed, based on principles derived from the 
Treaty on the Functioning of the European Union. Under Directive 
2014/24/EU of the European Parliament and of the Council of 
26 February 2014 on public procurement, the award of public 
contracts by or on behalf of Member States’ authorities must 
follow the same principles. All medium and higher value contracts 
must be awarded through competitive procedures (tenders), and 
tenders for public contracts that fall under EU rules must be 
published in the online supplement S to the Official Journal of the 
European Union, Tender Electronic Daily (TED). 

Requirements for the selection of external translators are 
strict and reflect the developments in the quality management 
system of the EU translation services themselves. For example, in 
the OMNIBUS-15 call for tenders for the translation of European 
Union documents, tenderers were required to submit a technical 
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offer made up of five parts, including: methods for assessing, 
accepting and assigning texts for translation; means of ensuring the 
accuracy of translations and compliance with conventions and 
instructions for EU legal and administrative texts in the target 
language; pre-release verification and incorporating feedback from 
DGT; resource and competence management: training, quality 
monitoring, availability of knowledge and expertise, confidentiality; 
management of deadlines and methods to ensure performance of 
the contract even under unforeseen circumstances. The five sections 
of the technical offer add up to a comprehensive description of the 
company’s quality management system, including human resources 
management. This was the most comprehensive technical offer 
required since the first institutional tender for translation into 
Romanian and Bulgarian in 2005, and such requirements were 
aborted in the subsequent general calls for tenders TRAD18 and 
TRAD19. It must have become apparent that a description on paper 
is not tantamount to the actual implementation and observance of a 
quality assurance strategy, as the translation services provided by 
some of the successful tenderers proved to fail the required standard 
— for several reasons to be analysed below. 

Beyond its revisions, the tender procedure has been 
essentially the same over the years, from the publication of call and 
specifications, through the evaluation of tenders to the award of 
contract(s). Specifically, the evaluation of tenders is structured into 
three consecutive stages: exclusion, selection and award, with 
corresponding criteria for each stage which must be met in order to 
pass to the next stage. Thus, in what translation services are con- 
cerned, tenderers must declare and evidence that they are not in 
any of the exclusion situations laid down, before demonstrating 
that they fulfil the selection criteria on minimum capacity, 
technical capacity, and qualifications and experience, following 
which qualified tenders will be assessed against the award criteria, 
ie. quality and price. Whereas these criteria remain similar from 
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one tender to another, the methods to demonstrate their fulfilment 
tend to change; for example, under the latest, TRAD19 call for 
tenders, the quality criteria consist of a revision test, a translation 
test and a case study, to be taken simultaneously online, under 
controlled conditions, with a time limit. 

It should be noted that, in the tender process, the criterion of 
quality has become more prominent over the years. Tenders are 
evaluated using the price-quality (value for money) method and the 
evaluation mechanism has gradually evolved to give more weight 
to quality, from the initial 50/50 through 60/40 to the current 70/30 
ratio. In the TRAD19 call for tenders, the quality requirements are 
based on the “usable as it stands” standard and cover linguistic and 
technical quality. Thus, according to point 3.1. Quality criteria, 
“The delivered assignment must be such that it can be used as it 
stands upon delivery, without further formatting, revision, review 
or correction by DGT” (DGT TRAD19:5). 

The TRAD19 tender specifications elaborate on the 
linguistic and technical quality requirements. Thus, the linguistic 
quality requirements are: the content of the source text must be 
accurately rendered in the target text without unjustified omissions 
or additions; references to and explicit or implicit quotes from 
published documents must be checked and quoted correctly; 
correct terminology must be used consistently throughout the text 
in line with the relevant domain, reference documents and 
appropriate naming conventions; linguistic norms for the target 


“language must be followed consistently, in particular as regards 


grammar, punctuation and spelling; institutional and document- 
specific style requirements must be met, for example relevant style 
guides and document templates, specific instructions from the 
authorising department, etc.; and general style requirements must 
be met, for example the text must be fluent, idiomatic, consistent 
and tailored to the target audience. 

Technical quality requirements include: deadline com- 
pliance (date and time); design and presentation requirements must 
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be met, for example text and paragraph formatting, physical . 
layout, integration of graphical elements, mark-up (tags) and any 
technical requirement for particular settings and segmentation; the 
formatting of the source text must be replicated (including codes 
and tags if applicable), unless a different format is specified in the 
order form; if the assignment involves delivery of a Word file and 
a translation memory, or an XLIFF file, the content of the files 
must correspond, that is, the translation memory or the XLIFF file 
must contain the final version of the target text as delivered in the 
Word file; and the structure of XLIFF files must not be changed or 
damaged in any way, for example by changing their names, 
language codes or segmentation (DGT TRAD 19:6). 
This could be compared to the specifications of the 
previous, OMNI+17 call for tenders, which also distinguished 
between linguistic and technical quality and included very similar 
requirements, although phrased less specifically. In terms of lin- 
guistic quality, the following was expected: The translation must 
be complete (without unjustified omissions or additions) and an 
accurate and consistent rendering of the source text; References to 
and explicit and implicit quotes from already published documents 
must have been checked and quoted correctly; Terminology and 
lexis must be consistent with relevant reference material and 
internally in the translation; Appropriate attention must have been 
paid to clarity, register and text-type conventions; There must be 
no syntactical, spelling, punctuation, typographical, grammatical or 
other errors; and Any specific linguistic instructions given by the 
authorising department must be followed. As technical quality is 
concerned, the first requirements remains deadline compliance; 
formatting of the original must be maintained (including codes and 
tags if applicable); and, last but not least, any specific instructions 
given by the authorising department must be followed (DGT 
OMNI+17:9). 
The evaluation marks under OMNIBUS-15 have remained 
the same in the OMNI+17 specifications: After evaluating a 
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translation’s conformity with the quality requirements, the DGT 
gives the mark: 0, 4, 6, 8 or 10, each corresponding to the fol- 
lowing ratings, with the ensuing consequences: Evaluation mark 0 
is equivalent to the Unacceptable rating, meaning that the 
translation is unusable as it stands and requires in-depth revision; 
this triggers the re-evaluation mechanism and, if confirmed by the 
second evaluation, the refusal of payment. Mark 4 is equivalent to 
Insufficient, which means that the translation does not meet the 
quality required; this triggers a procedure for sending a warning 
letter and applying a reduction in price, ie. 10% on the first 
occasion, 20% on the second, 30% on the third and 40% on the 
fourth, with the possible termination of the contract on the fifth 
occasion. Mark 6 means Below standard: the translation is 
mediocre, barely acceptable; however, no reduction in price is 
applied. Mark 8 means Good, that is the translation meets the 
quality required. Mark 10 is equivalent to Very good, that is the 
translation fully meets the quality required. 

The specifications explain further that a very good transla- 
tion is characterised by elegant translation solutions, an under- 
standing of difficult concepts, the use of appropriate EU or other 
specific terminology, good style and register, clarity of expression, 
and excellent presentation and formatting. This enumeration 
includes the same criteria used by the DGT in its “Evaluation of 
external translation” grid, according to which particularly 
successful features of a translation may include one or more of the 


following: Elegant translation solutions, Understanding of difficult 


concepts, Use of EU-specific or other terminology, Command of 
style and register, Clarity of expression, Layout and formatting. 
Enclosed with some tender specifications (for instance, 
OMNI+17) is the evaluation grid efffectively employed by the 
DGT to provide translation feedback. This form indicates that 
translations will be evaluated based, first, on technical require- 
ments, which include checking whether the translation is in the 
right language and formatting, the translation is apparently 
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complete and in the specified format, and the specific instructions 
have been complied with. Then, the intrinsic linguistic quality of 
the product is assessed by identifying and classifying translation 
errors according to type. Error types include: mistranslation, 
ommission, wrong or inconsistent EU usage or terminology, refe- 
rence documents/material not used, clarity and/or register, gram- 
mar, punctuation, spelling. Each such error can be considered of 
either low or high relevance, a high relevance error being one 
which seriously compromises the translation’s usability (DGT 
OMNI+17:10). Whereas the evaluation grid clarifies the criteria 
for assessing translations and helps. to. communicate and 
understand translation feedback, it raises a quantitative question, of 
how many errors of what type can lead to a specific grade or 
rating; this question, however, remains to be answered. 

Over time, the quality level required of external translators 
was raised through the replacement of “Acceptable” (6 out of 10) 
with “Below standard” and of “Below standard” (4 out of 10) with 
“Insufficient”. Moreover, according to the TRAD19 tender speci- 
fications, to be applied for the contracting period starting in 2020, 
the “below standard” rating will be eliminated and delivered 
assignments will be evaluated as either: ‘very good’ — the assign- 
ment complies fully with the quality requirements. No or only very 
minor intervention is required; ‘good’ — the assignment generally 
complies with the quality requirements, but has a limited number 
of minor shortcomings with regard to one or more of them and 
requires some intervention; ‘insufficient? — the assignment falls 
short of the quality requirements. The shortcomings are frequent or 
severe and impair the overall usability and reliability of the 
assignment; considerable revision effort is required to ensure that 
the assignment is fit for its intended purpose; or ‘unacceptable’ — 
the assignment clearly does not meet the quality requirements. 
There are many significant shortcomings. Owing to their high 
frequency or severity, the shortcomings seriously impair the 
overall usability and reliability of the assignment. The short- 
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comings imply considerable deficiencies in professional diligence 
and/or quality control. Extensive revision or full or partial 
retranslation is required to ensure that the translation is fit for its 
intended purpose (DGT TRAD19:6-7). 

Despite the periodical improvement of both award pro- 
cedures and contractor assessment, and the constantly raised 
quality standards, several issues remain to be addressed. Some 
concern the tendering procedure: During the tender assessment 
process, evaluation committees can produce widely diverging 
results; from experience, the same tender presented for three lots 
was ranked first for one lot, ranked lower for another and excluded 
for the third. At the same time, evaluation results can also converge 
exceedingly; for example, the OMNIBUS-15 call for tenders 
resulted in several contractors with maximum quality scores and 
only differentiated by their offered prices, which practically 
neutered the quality criterion among the selected group. 

Also, there is a gap between the evaluation criteria in the 
tender procedure and the subsequent evaluation of a contractor’s 
translations. First, there is a fundamental inconsistency between the 
selection criteria, which require experience in field-specific 
translation such as legal, administrative, economic, technical, etc., 
and the actual work to be provided in EU translation, which is 
specialised translation sui generis. This inconsistency, which is 
probably due to competition concerns, provides a large pool of 
oftentimes unprepared candidates. Second, the tender evaluation is 
based on documents or mere declarations on honour — which allows 
room for misrepresentation, and on remote tests — which are not 
always relevant considering the test circumstances or test holders. 
Third, in the absence of any subsequent orientation and training, 
fully qualified, successful tenderers may initially underperform and 
thus disqualify themselves from any future work. 

The experience so far has shown that tenders are followed by 
a period of unstable and unpredictable translation quality. For 
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instance, after the award of the OMNIBUS 2015 tender, the 
Commission’s DGT experienced a fall of “very good” and “good” 
marks on external translations from the of 94% level in 2015 to 
87% in 2016. While problems such as non-compliance with 
deadlines can be immediately addressed through remedial measures 
such as penalties and contract termination (see also Biel 2017:46), 
the issue of unstable quality requires a more strategic approach. 

The lower-than-expected quality of the services obtained 
following a lengthy and exhaustive tender procedure exposes one 
of the main weaknesses in the selection process: its declaratory 
nature. This allows significant room for candidates to inflate or 
misrepresent their capacity and abilities. As Biel notes as well, it is 
a well-known fact that some agencies win tenders with expe- 
rienced (and expensive) translators’ CVs, but outsource actual 
work to cheaper and less experienced translators — in spite of the 
contractual provisions against changing the proposed team mem- 
bers without prior approval. EU institutions have attempted to 
address this weakness of the selection process, and more recent 
calls for tenders issued by the European Parliament and the 
European Commission have accompanied declarations with actual 
tests. Thus, the GENII call for tenders required tenderers to 
provide the source text analysis and the target texts analysis of 
given texts. To ensure a thorough selection procedure, the GEN11 
call required both a description of the organisational structure and a 
documentary demonstration of professional experience, and also 
included tests covering translation and source and target text 
analysis, to be conducted within a given, reasonable period of time 
and submitted as part of the tender. The result was expected to offer 
a complete picture of a tenderer’s declared and actual capacity. 

Gradually, the detailed description of the tenderer’s quality 
management system has been replaced with a declaration on 
honour that the tenderer fulfills the technical requirements; the 
weight is being placed instead on translation tests, occasionally 
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accompanied by revision tests and case studies. While this appears 
to support a more objective selection, the content and medium of 
such tests can significantly influence their relevance. The mistery 
surrounding the tests, which can only be accessed at a certain date 
and time by the designated individual and must be completed 
online, without assistance, within the allocated period, places an 
unnecessary burden on the translators, revisers and project mana- 
gers and may produce unrepresentative results. More importantly, 
such atomized tests go against the tenets of translation quality 
assurance, which is a systemic process whereby the project 
manager, the translator and the reviser work together to ensure the 
best possible output. An example in this regard is the latest 
selection procedure, under the TRAD19 general call for tenders, 
which provided for an online test covering translation, revision and 
quality assurance (case study). The original testing held in October 
was cancelled because, according to the EC's communication, a 
significant number of test-takers had technical problems to log on, 
to remain logged in and to upload their test replies — via a 
dedicated but user-unfriendly portal. Since conditions were not 
equal and fair for all test-takers, the tests were re-scheduled for 
January 2020, when they were sent and received by the more 
traditional email. 

Other issues refer to contract implementation: F ollowing the 
award stage, framework contracts are concluded for a duration of 
one year and can be renewed automatically for a period of 12 
months up to three times, under the same conditions. Usually, 
multiple framework contracts in cascade are signed, which means 
that assignments are notified to all the selected contractors and are 
placed with the highest ranking contractor accepting them, in a 
competitive system designed to achieve the highest value for 
money on the part of the EU institution, but eventually detrimental 
to the contractor(s). . 

To address the issue of unstable quality, the dynamic 
ranking of external contractors was introduced. Thus the initial 
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hierarchy of the external contractors pursuant to the award 
procedure changes periodically as EU institutions adjust the 
contractors’ rank according to the assessed quality of their work. 
Repeatedly revised over time, this system uses translation feedback 
to assess each work submitted by the external translators and 
consequently re-rank them on a monthly basis. According to the 
OMNIBUS-15 specifications, point 1.13 Dynamic ranking, during 
the execution of the framework contract, “the quality component 
of the quality/price ratio will be updated to take into account actual 
quality provided”, as follows: the ratio will be recalculated on the 
first day of every month on the basis of the initial quality mark 
resulting from the award procedure or from the quality mark from 
the previous month. More specifically, the quality component of 
the award formula will be updated according to the mathematical 
formula: Q = [(1-a) x Qi] + (a x 10Qm), where: Qi is the initial 
quality mark resulting from the award procedure or the quality 
mark from the previous month; Qm is the average mark for the 
translations evaluated in the previous month; and a is a weighting 
factor depending on the number of translations evaluated in the 
previous month (Y) and equal to 0.5 x Y (if Y > 4) or 0.125 x Y (if 
Y is 4 or less) (DGT OMNIBUS-15:1 1). 

The specifications of the latest call for tenders, TRAD19, 
plan to maintain the monthly assessment of overall performance 
but base it on a different, pass or fail system, instead of the grade 
equation used so far; they also provide for significant penalties. 
The future system is described as follows: Each month, DGT will 
assess the overall performance of the FWC by checking the quality 
of the evaluated pages delivered in the previous month n. For the 
purpose of the assessment, an evaluated page is of sufficient 
quality (pass) if it is graded ‘very good’ or ‘good’, and of insuf- 
ficient quality (fail) if it is graded ‘insufficient’ or ‘unacceptable’. 

A significantly revised system of penalties is introduced: If 
fewer than 85% of the evaluated pages are graded as pass pages, a 
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penalty of 15% of the value of the assignments delivered in month 
n is applied. If this happens again within nine months of month n, a 
30% penalty is applied and a warning is sent to the contractor that 
a recurrence within nine months of month n will result in the FWC 
being terminated. If it happens a third time within nine months of 
month n, a 50% penalty is applied and the FWC is terminated in 
accordance with its Article II.18. If fewer than 500 pages were 
delivered in month n, the assessment will be suspended until that 
threshold has been reached. The penalty will be calculated on the 
basis of the value of the assignments delivered in the whole period 
covered by the assessment (DGT TRAD19:7). This system may 
prevent small grading differences from having important ranking 
effects and might contribute to increasing stability on both the 
institution’s and the contractors’ side. 

From an external perspective, the dynamic ranking system 
is viewed positively as “a step forward in controlling and assuring 
the quality of external translations” (see Biel 2017), as the initial 
period of unstable quality is expected to recede after a few 
rerankings. However, the system poses some problems, from both 
the institution’s and the contractor’s perspective. The dynamic 
ranking system requires careful adjustment to ensure that it reranks 
the contractors based on a relevant assessment of their overall 
quality and does not create unnecessary instability. With the 
exception of very low quality performance, which it tends to 
eliminate immediately, what the system does in practice is to 
reshuffle contractors based on minute score differences. From 
experience, the current, monthly ranking system can have a 
contractor move from first to second position for one “good” 
translation. This means that the respective contractor, which is in 
most cases a company employing the services of numerous 
translators, will only be awarded jobs refused by the first-ranked 
contractor and therefore has no stable work perspective for its 
personnel, which nevertheless needs to be specialised in and 
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available for EU translation. Moreover, feedback, which is always a 
useful tool for quality improvement, comes with a disproportionate 
consequence: one document can make or break a contract. Thus 
translators are put under pressure by a system that allows no 
leniency and whose rules and practices are one-sided. What is 
more, the system will eventually de-rank the active contractors: a 
contractor who has been successful in maintaining their position by 
providing high quality, i.e. good and very good translations, will see 
their score decrease as compared to that of a passive contractor and, 
within months, might fall below the latter’s rank. 

On the institution’s side, the dynamic ranking system is 
expected to help achieve the best possible quality, that is the best 
value for money; the result, however, can be quite the opposite, 
with disconcerning low quality and other contractual problems. 
Given the lack of stability and perspective brought by a too- 
dynamic ranking system combined with the lack of serious 
consequences, some contractors who eventually reach a rank that 
gives them access to translation jobs may apply a hit-and-run 
approach: they will take over all the new jobs offered in the 
respective month(s), regardless of their resources and capabilities 
at the time, and will deliver work of random quality, which can 
still be profitable due to high volume and price, penalties included. 

Most importantly, even with the best candidates selected 
and maintained, the external provision of translation services for 
the EU suffers from an inherent weakness: lack of training in EU 
translation. While the Commission services have taken pains to 
disseminate information on the tendering process, more effort 
could be put in training the potential and the selected translators as 
to the standards, processes and requirements of EU translation. 
When the translation of the Community acquis into Romanian and 
Bulgarian was first externalised in 2005, the selected external 
translators, myself included, stepped into a waste land. A meeting 
organised after the beginning of activity served mostly to introduce 


178 


Legal Translation and Beyond 


DGT staff and contractors to each other. Save for the 
groundblazing work of the European Institute of Romania, which 
coordinated the translation into Romanian of the EU acquis 
adopted before Romania’s accession to the EU, there was no 
documentary or human support. That is to say, translators learnt by 
doing, that is by making errors. With the development of online 
resources such as EUR-Lex and IATE, terminological and 
documentary references became increasingly available, but 
translators had yet to develop the skills for using them and the 
competence to understand the specific requirements and the 
implications of their work. Presently, there is a wealth of online 
resources available and the wide use of translation memory and 
pre-processed documents, together with the growing corpus of 
inter-related translated documents, makes EU translation an 
overpopulated land. At every point of this historical process, 
training would have been useful both on the external contractors’ 
side, to increase work efficiency and satisfaction, and on the EU 
services’ side, to decrease revision workload and improve the 
overall quality of translation. | 

Even today, it is only by translating for the EU that one can 
train as a EU translator; no previous or continuous specialised 
training is available. Internships and/or job shadowing are virtually 
possible, but EU translation is competitive and time-consuming, so 
there is little availability in the industry to provide such training in 
the absence of a lucrative prospect. Dedicated translation agencies 
can spend significant time and effort to train junior translators with 
a view to implicating them in future contracts, yet such contracts 
remain uncertain. This means that, in order to specialise in EU 
translation, one may either join an external contractor, which is 
problematic since contractors are supposed to present their 
‘proposed teams already in the tenders, or simply jump into the 
profession, having been awarded an external contract based on 
meeting the EU selection requirements — which call for experience 
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not in EU translation, but in domain translation (e.g. legal, 
economic, etc.) as part of a varying quality/price equation. 

The resulting difficulties and hiccups in translating for the 
EU could be prevented through the provision of previous and 
continuous training. The visiting translator schemes whereby DGT 
staff can visit institutions and companies, the Translating Europe 
forum and workshops or the European Master in Translation 
standard, although not centered on EU translation, are only first 
steps in this respect. Within targeted university programmes, 
especially translation master programmes, courses in EU 
translation taught by professionals-academics would familiarise 
students with the specific context and process of translating for the 
EU. Such university programmes could also include (translation) 
practicum in EU institutions. This would provide a wider base of 
better prepared candidates for internal and external EU translation 
services, which could do no harm; while translators qualified for 
translating for the EU would also be able to approach other, 
general or specialised, translation, the converse does not hold true. 
Subsequently, external translators working for the European 
institutions could be offered; much like in-house translators, the 
possibility of online or in-person training in order to improve their 
EU competences and translation skills. Any costs would be offset 
by the increase in translation quality and work satisfaction. 

Otherwise, interest in providing translation services for the 
European institutions could be seen to drop, especially among 
dedicated translation companies, which are no longer submitting 
tenders because of the decreasing prices and the high uncertainty 
of contracts. The. excessive competition on some markets, 
especially from the newer Member States, as well as the 
subcontracting practices and unfair payment policies of large 
contractors have reduced prices to a level which is unappealing to 
the more experienced translators. It should be noted that, within the 
dynamic ranking system, it is the lower-priced of the selected 
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tenderers that are the active contractors. A comparison of current 
prices for different language combinations under the same 
procedure reveals large differences in the minimum price across 
lots (from EUR 6 for translation from French into Romanian to 
EUR 44.75 for translation from German into Danish), as well as a 
wide range of tendered prices per language, with the lowest price 
being two or three times lower than the maximum price. 

The lists of EU translation contractors and prices, which are 
publicly available on europa.eu, also reveal gaps between eastern 
and western, northern and southern, older and newer official 
languages (see, for instance, the contract award notice for 
OMNIBUS-15). Concerning, for instance, translation from 
English into another official language, prices range from EUR 23 
to 44 for German, from EUR 20 to 50 for French and from EUR 
19.45 to 45 for Dutch; from EUR 16 to 34 for Spanish, from EUR 
16.5 to 25.5 for Italian, but from EUR 10.9 to 32 for Polish and 
from EUR 11.75 to 38 for Hungarian; from EUR 12.5 to 40 for 
Greek, but from EUR 28.9 to 55.07 for Finnish; from EUR 9.5 to 
16 for Bulgarian and from as low as EUR 8 to 24 for Romanian, 
but from EUR 11 to 37.37 for the latest official language, Croatian 
and from a remarkable EUR 26.45 to 60.23 for Gaelic. Whereas 
EU translation prices may have been expected to reach a relatively 
uniform level over time, their evolution depends on a multitude of 
societal and economic factors, including dumping, and reflects an 

increasing divide between older and newer EU languages and 
language services providers. At the same time, it should be noted 
that even the highest external prices (EUR. 50-60) are much lower 
than in-house prices, which were estimated in the Court of 
Auditors’ Special Report 2006 at EUR 119 per page at the 
Parliament, EUR. 194 at the Commission and EUR 276 at the 
Council in 2005 (Biel 2017:47). 

As the externalisation of EU translation services is projected 
to grow, a perception of such translation as being less rewarding 
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then made out to be, professionally and financially, may soon lead 
to a lack of qualified human resources, with specialised translators 
looking for alternative venues where they can derive more 
satisfaction from an exacting work. 


Good practice in (EU) translation management 


The development of comprehensive quality requirements 
for EU translation went hand in hand with the evolution of 
language industry standards and has impacted the organisation and 
processes of translation providers worldwide. The resulting 
translation standards and procedures designed with a view to 
quality assurance have had significant effects on how the transla- 
tion profession is generally organised, with an impact, albeit 
delayed, on the academic training of translators. 

From this management perspective, translation becomes the 
object of a quality assurance Strategy that is documented and 
covers specific aspects of human resources, process and project 
management. An example of good practice in translation mana- 
gement is offered below, based on my experience as an external 
provider of translation services to the EU since 2006. The 
procedures were originally inspired by the European EN 15038 
translation-services standard and have been developed over time to 
ensure a smooth translation workflow, which can be replicated and 
is compatible with the current international translation standard 
ISO 17100:2015. 

In the first place, the quality assurance strategy is founded 
on human resource management. A team of professionally com- 
petent and specialised translators who are academically qualified 
and are experienced in the translation. of EU documents is 
permanently available. First, human resource management starts 
with careful staff recruitment, testing and initial training. Based on 
experience and international standards, a documented procedure is 
applied for selecting personnel with high skills and qualifications. 
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All the translators must hold a Bachelor’s or Master’s degree in 
language, translation or other relevant studies and are selected by 
direct recruitment or open calls for applications. Recruits take a 
comprehensive entry test in translation which aims at assessing 
their language competence in the source and target language and 
their translation skills. Accepted candidates enter an initial training 
period during which they become familiar with intemal translation 
Standards and processes and perform shadow translations under 
permanent supervision. This period aims at developing the 
trainees’ translation research, information acquisition and pro- 
cessing competence, at improving their technical competence in . 
terms of operating technical resources including CAT, and at fine- 
tuning their cultural competence, specifically the ability to 
correlate information on the locale, standards and value systems 
characterising the source and target cultures. Successful trainees 
become junior members of the translator team and work under 
permanent supervision until they have acquired sufficient expe- 
rience to produce translations up to standards and become senior 
translators. Revisers are selected from amongst senior translators 
with relevant professional and personal skills to conduct current 
revision and are also in charge of quality (as quality officers) for 
their assigned translation jobs. 

Second, human resource management pays special attention 
to the continuing professional development of personnel through 
training and assessment. Translators’ competences are maintained 
and continuously developed as all the translators are to embark on 
a process of lifelong learning: they participate in meetings and are 
sent electronic newsletters, are communicated instructions from 


clients, are provided with relevant references, are made available 


terminology resources and databases, and are offered help from 
peers, revisers/reviewers and expert contacts. Moreover, staff is 
Subject to permanent assessment based on feedback from both the 
teviser, and the client. The dynamic ranking system is based on the 
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internal and external feedback received for each of completed 
assignments; positive feedback consolidates status, while repeated 
negative feedback leads to financial penalties and may cause 
discharge. 

In the second plate, the quality assurance strategy is based 
on a quality management system that controls each step of the 
translation process, from preparation and translation proper to 
verification and feedback, with a view to ensuring a high quality 
translation product. To this end, comprehensive procedures have 
been established for accepting new assignments, handling infor- 
mation and material received from client, assigning translations to 
staff, supervising translation performance, monitoring the quality 
of delivered translations, performing revision and review, 
processing feedback, providing after-delivery correction and taking 
corrective action, invoicing and recording payment, archiving 
documents and ensuring traceability. 

Within this quality management system, all translation jobs 
in a lot constitute a translation project supervised by the project 
manager and each translation job is assigned to a quality officer. 
The project manager is in charge of the entire project flow: 
accepting jobs and supervising preparations, assigning translators, 
assigning revisers, issuing instructions to all parties involved, 
establishing and monitoring the process timetable, ensuring contact 
with all parties, giving clearance for and ensuring delivery, 
monitoring feedback. 

As regards the preparation for the translation process, the 
project manager checks the compliance and feasibility of the source 
text received for translation (deadline, page count, etc.) and verifies 
the availability of the necessary human and technical resources; in 
case of any issues, the client is contacted for clarifications. All 
accepted orders are recorded by the project manager in an 
electronic register that identifies and traces the stage of each order: 
receipt, award, assignment, translation delivery, translation revi- 
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sion/review, delivery to client, feedback, payment, with each step 
being documented by the project manager. After accepting an 
assignment, the project manager assigns the translation to the 
appropriate translator. Each assignment is distributed to the best 
qualified translator available according to: availability, internal 
ranking, experience, and specialisation. At this point, the project 
manager, or the translation assistant in larger projects, performs any 
technical and pre-translation processing tasks necessary to prepare 
documents for translation, including the collection and preparation 
of reference material, format/font conversion, preparation of 
document for CAT. Upon assigning individual translations to 
translators and appointing the quality officer, the project manager 
indicates the availability of any specific or updated terminology and 
forwards the client’s indications. 

During the translation process proper, the translator is 
required to transfer the meaning from the source language into the 
target language in order to produce a text that is in accordance with 
the text type conventions, register and locale of the target 
language. Firstly, the translator analyses the source text in order to 
identify any possible translation difficulties and, if necessary, 
contacts the project manager for guidance. All the translators have 
been trained to pay special attention to the context, microstructure 
and macrostructure layers of translation. In terms of grammar, 
translators are to use clear syntax and pay attention to correct 
spelling, punctuation, and diacritical marks. In terms of termi- 
nology and lexis, translators must ensure terminological and 
lexical accuracy and consistency by constantly referring to the 
terminology and phraseology found in EU and other databases 
such as IATE, EUR-Lex, EU glossaries, as well as in own 
databases, glossaries and archives. In terms of style and locale, 
translators have been trained to always observe and transfer 
register, to check and comply with the client's style guide, and to 
pay attention to local language and cultural conventions and stan- 


185 


OANA COGEANU 


dards, taking into consideration the target group and the purpose of 
each translation. 

As part of the quality management system, translators are 
offered a supportive, comfortable and safe environment, and are 
assisted by the quality officer throughout the translation process. 
Upon every assignment, translators are directed to the relevant 
client databases and to own databases and archives, and are 
encouraged to seek the quality officer’s advice. The translation 
process is monitored by the quality officer to ensure that any 
problem encountered, whether professional or personal, is 
immediately reported to them and/or the project manager and is 
adequately resolved. 

After the translation process, the translator is expected to 
check their own work twice, that is revise and review it. The first 
check consists of a comparison with the source text to verify that 
the meaning has been accurately conveyed and that there are no 
omissions or errors. During the second check, the target text is 
proofread for fluency, consistency and spelling. The translator 
makes all changes necessary in order to provide a translation 
usable as it stands and delivers it to both the project manager and 
the quality officer by the established deadline. Subsequently, the 
project manager makes sure that each and every translation is 
subject to revision and review by another qualified person, the 
reviser, who examines its accuracy and suitability for purpose. 
Revision consists of a comparison of source and target texts for 
terminological accuracy and consistency, observance of register 
and style, fulfilment of client specifications. The reviser makes all 
changes considered necessary, then reviews the target text for 
compliance with client specifications and, moreover, provides 
written feedback for each translation. The reviser makes sure that 
the target text is complete, without any omissions or additions, and 
that the source formatting is fully maintained; that the target text 
offers a faithful, accurate and consistent rendering of the source 
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text, that references have been checked and quoted correctly, that 
the words and phrases used are thoroughly checked and consistent 
throughout the text, that sufficient attention has been paid to the 
clarity and register of the target text, and that the target text contains 
no syntactical, spelling, punctuation, typographical or other errors. 
The reviser’s feedback is communicated to both the project 
manager and the translator. Then, the project manager checks the 
final translation to assess its compliance with the client’s instruc- 
tions and standards and initiates the following measures: repeating 
translation, repeating revision, penalty, or approval. After approving 
the final translation, the project manager delivers it to the client by 
the established deadline and awaits feedback from the client. 

Follow up management is an important part of the quality 
management system because it makes it possible to assess transla- 
tion quality as perceived by the client, to register and increase 
client satisfaction, and it stimulates translators to continuously 
improve their performance. The feedback provided on a regular 
basis by EU institutional clients and the feedback solicited from 
other clients is registered by the project manager and commu- 
nicated to the respective translator and reviser. As explained above, 
client response is given significant consideration in the internal 
staff dynamic ranking system and results in incentives or 
corrective measures with regard to translators. 

Strict observance of deadlines is key to a swift workflow 
and makes an important part of the quality management system. 
Before accepting a new job, the project manager assesses if the 
translation is feasible within the offered time with the available 
resources. Internal deadlines are established considering the 
translator's capacity and text specificity, with a safety margin. 
Translators confirm the communicated deadlines and are obliged 
by contract to observe them, subject to penalty. When internal 
deadlines are scheduled for translation and revision, the project 
manager makes sure that the time left to delivery is sufficient to 
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deal with any quality or timeliness issues. Deadlines are registered 
and tracked in the translation management software. The transla- 
tion process is monitored to ensure translators can and do observe 
the deadlines. The final translation is normally delivered to the 
client by the project manager one day before the deadline, thus 
allowing enough time to solve any possible technical issues. 

To ensure a swift workflow, a documented data safety 
policy is applied that covers the safe handling, storage, retrieval, 
archiving and disposal of all documents and data; this comple- 
ments the confidentiality policy and precludes the loss of 
significant data volumes. Translators are trained and monitored to 
back-up their daily work on memory sticks in order to prevent any 
work loss in case of technical malfunction. Assignments are 
periodically sent to a dedicated mailbox to enable the monitoring 
of ongoing performance, and completed assignments are backed- 
up by translators on external hard drives and/or DVDs. Completed 
translations are sent to the company's dedicated mailbox and are 
uploaded by the project manager on the internal file server. 
Controlled translations are uploaded on the same server, archived 
on a central in-office computer and backed-up on an off-site 
computer. Feedback is stored on an in-office central computer and 
. on the off-site back-up computer. 

In case of any circumstances affecting the translation process, 
translators are to contact the project manager immediately. To cover 
for cases of personal force majeure, the project manager makes sure 
that for each assigned translator there is a spare translator available 
to take over the work or work can be redistributed. To cover for 
technical issues, measures have been taken to ensure permanent 
internet connection and power supply (e.g. power generator, UPS 
unit, contracts with two internet providers). Should any events 
hinder the development of activity at the central office, a back-up 
location is fully equipped and available. 

„The quality assurance strategy gives due consideration to the 
availability of technical resources. Translators are provided with the 
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necessary hardware and software, including translation sofware and 
anti-virus programme in order to ensure that all the personnel have 
the technical equipment required. Moreover, translators are offered 
access to relevant information sources, such as own and client 
databases and archives, as well as to expert advice. 

Whereas sensitive personal and commercial information is 
handled in translation, a strict confidentiality policy is maintained 
in accordance with strict procedures and according to. client 
requirements. All personnel is communicated their respective 
duties for protecting the security and confidentiality of data and 
documents. Data originated or stored on the company’s computer 
equipment is company property, unless otherwise agreed with the 
client. A translation job is only accessible to the project manager, 
the translator and the reviser, all of which are bound by confi- 
dentiality clauses in their contracts. Any documents communicated 
by clients to the general email address and, respectively, by 
translators to the dedicated email address are only accessible to the 
project manager and to the company administrator. Electronic 
information exchange takes place only via these two email 
addresses. In the case of EU institutions, their respective portals are 
only accessible to the company administrator, who acts as general 
project manager. The company’s internal file server is only 
accessible to the project manager. Translators may only access 
archived data required for their specific task or training, with the 
project manager’s approval; any other information, references and 
indications are sent to translators by the project manager. Docu- 
ments are not revealed to third parties, online or otherwise, and 
may only be made public if and after the client makes them public. 
Translators are provided CAT programmes and may not use any 
online translation tools. No third party services are employed, 
except for externalized technical assistance under a strict confi- 
dentiality agreement. 

Subject to the same quality management system are the 
added-value services provided, such as: notarisation, adaptation, 
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rewriting, localisation/globalisation, translation memory align- 
ment, pre- and post-editing, revision/review of third party transla- 
tions, in-house and third-party terminology database creation and - 
term base management, language consultancy, etc. In order to 
ensure the terminological adequacy and consistency of transla- 
tions, especially with a view to EU translations, personnel have 
received academic and in-company training in terminology 
management. With the assistance of the project manager, transla- 
tors record, maintain and retrieve terminological information in 
connection with their translation work and permanently use public, 
client and own databes, glossaries and archives. 


kk 


It can be seen from the above that the EU translation 
practice provides for an enhanced awareness of translation stages 
and a clear distinction of translation roles: the project manager, the 
translator and the reviser fulfil distinct but interrelated roles in 
what is an industrial-scale process, unlike in more traditional 
models of translation where translators control their work from 
receipt to delivery. EU translation practice also brings forth the 
role of revision both as a part of the translation process proper, and 
as a separate stage after the translation process, in which the 
translation is necessarily revised and reviewed by a different 
person. It also consecrates the distinction between revision as 
checking the target text against the source text and review as 
verifying the target text alone. All these are significant contri- 
butions of EU translation to the general theory and practice of 
translation. 

At the same time, it cannot be emphasized enough that the 
EU (legal) culture, which is substantially based on the translation 
process, presents no translation products: approved translations 
become EU texts and are automatically incorporated into the 
multilanguage of the Union. In other words, there are no EU 
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translations. That is because, like some mythical creature, the EU 
claims to speak in all its languages. But then, isn’t language, 
essentially, translation? 

In fact, the EU is constantly translating; in a process of 
signifying the Union, it is constructing references for referents and 
referents for references, that is ideas for existing realities and 
realities out of extant ideas, by using in parallel the signs of all the 
languages at its disposal. The aim is not to find equivalents but, 
through this process of mutual linguistic and ideatic adjustment, to 
produce unified concepts and create realities. While one might say, 
with Wittgenstein, that “the limits of my language are the limits of 
my world”, the EU can claim that the limits of no languages are 
the limits of its world. 
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A cavemica 


A result of scholarly enquiry and professional experience, Legal 
Translation and Beyond brings together theory and practice in 
approaching the complex subject of legal translation. The first 
section, which sets the background, refers to the poetic birth of 
translation studies, overviews the reclaimed history of the discipline 
and offers a contemporary, re-centered perspective on translation. 
The second section, which re-frames legal translation between 
language and law, discusses translation as a regulated profession and 
surveys both scholarly and juridical approaches to legal translation, 
then aims at defining legal translation by clarifying such concepts as 
legal genre, legal text, legal language and legal discourse; chal- 
lenging contemporary scholarship in the field, the section proposes 
original insights into legal translation studies. The third section, 
which focuses on the curious case of EU translation, analyses the role 
of translation in the European Union and the relation between legal 
translation and EU translation, approaching the latter sui generis; the 
section discusses the specific challenges and unique implications of 
EU translation for the discipline of (legal) translation studies. Both 
pedagogical and exploratory, Legal Translation and Beyond is 
addressed to translation scholars, professionals and students alike. 


* The poetic birth of translation studies * Scholarly approaches to 
legal translation * Insights into legal translation studies* The role of 
translation in the European Union * The challenges of EU translation 
* Good practice in (EU) translation management 
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